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Commissioner William E. Lee Elected Chairman 
Of I. C. C. For Year 1948 


Commissioner William E. Lee has been elected Chairman of the 
Interstate Commerce Commission to serve for the calendar year 1948. 
He succeeds Commissioner Clyde B. Aitchison in that position. 

Commissioner Lee was originally appointed a member of the Com- 
mission by President Hoover in January, 1930, to fill the unexpired 
term of Hon. Johnston B. Campbell, resigned. Appointed by President 
Hoover to succeed himself for the term ending December 31, 1938, Com- 
missioner Lee was reappointed by President Roosevelt for the term end- 
ing December 31, 1945, and by President Truman for the term expiring 
December 31, 1952. He previously served as Chairman of the Com- 
mission in the calendar year 1934. 

Born in North Carolina, Commissioner Lee moved to Idaho, re- 
ceiving his education in the public schools there and, in 1903 he was 
graduated from the University of Idaho with an A.B. degree. In 1904 
he eame to Washington as secretary to Rep. French of Idaho. While 
thus engaged he studied law at the National University Law School, 
obtaining his LL.B. degree there. Returning to Idaho, Commissioner 
Lee practiced law in Moscow, Idaho from 1913 until 1923, when he was 
elected to the Idaho Supreme Court. He became Chief Justice of the 
Idaho Supreme Court in 1927, serving in that capacity until appointed 
to the Commission in 1930. 

Commissioner Lee was married to Mary Madeline Shields on July 1, 
1914. They have five children. 





Pooling By Carriers 


A century of experience 


By Henry L. WALKER * 


Some light on the present brisk controversy between the pro- 
ponents of control of transportation by the Department of Justice and 
those who support orderly regulation by the Interstate Commerce Com- 
mission,! may be gained by considering the curious development and 
present status of the device known as pooling. Broadly speaking, pool- 
ing results from any arrangement between carriers whereby any 
kind of competitive traffic is divided or apportioned between them, or 
the earnings therefrom are divided according to some agreed formula 
otherwise than according to individual performance, so that each car- 
rier to some extent acquires an interest in the business of the other. 

Formerly a subject of violent public debate, pooling is today little 
discussed or understood. The late Commissioner Eastman has remarked 
that ‘‘ pooling, once predominant in railroad thought, has been forgotten 
in the home where it was born.’’? 


ORIGIN OF POOLING 


In Europe, competitive traffic was pooled as early as 1848, when a 
pool was made of the traffic between Cologne, Hamburg, and Bremen.* 
This was a so-called ‘‘physical’’ or ‘‘tonnage’’ pool; that is, the traffic 
itself was divided between the carriers in agreed proportions. In Eng- 
land, during the early fifties, numerous ‘‘joint-purse arrangements” 
were made, whereunder the receipts from traffic between competitive 
points were divided among the participating carriers on an agreed basis. 

Pooling by railroads did not come to this country until many years 
later, although it was attempted by Erie Canal boat operators as early 
as 1847. In the fifties competition grew very severe and the fierce 
rate wars that ensued became characteristic of American railroading. 

*Mr. Walker is Assistant General Solicitor of Southern Railway Company 
and professor of law at National University Law School. : 

_ 1} The literature of this controversy is extensive. For example, see Arne C. 

Wiprud, Justice tN TRANSPORTATION (1945); Charles D. Drayton, TRANSPORTATION 
Unper Two Masters (1946); Elmer A. Smith: Rate-Making and the Antitrust Law. 
12 1. C. C Prac. J. 1117 (1945), reprinted from Railway Age, Aug. 4, 1945, p. 208, 
The Application of the Antitrust Laws to Regulate Industries, 14 1. C. C, Prac. z. 
181 (1946); Sidney S. Alderman, How Shall the Railroad Rate Structure be Regulated 
in the Public Interest? 12 Law and Contem. Prob. 578 (1947). See also Georgia V. 
Penna. R. Co., 324 U. S. 439 (1945). 7 

2 Dissenting opinion in Fifteen Per Cent Case, 1931, 17% L.C.C. 215, 227 (1931). 
Ile pointed out that counsel for the carriers, arguing a case involving the nature 
of pooling, “stated that he was not familiar with the character of the pools which 
existed prior to 1887.” 

3 Logan G. McPherson, TRANsPoRTATION IN Europe (1910), 147. ; 

4Henry S. Haines, Restrictive Raittway Lecistation (1905), 17. This type of 
pool later came to be known in the United States as a “money” or “financial” pool. 





JANUARY, 1948 283 





—— 


Railroad managements realized the necessity for agreements to prevent 
secret rate cutting and to secure stability in charges. In the annual 
report of the Pennsylvania Railroad Company for 1855, the president, 
J. Edgar Thompson, stated that: 


‘‘with a view to agreeing upon general principles which should 
govern railroad companies in competing for the same traffic and pre- 
venting ruinous competition, a free interchange of opinions took 
place during the past year between the officers of the four leading 
East and West lines, and also with those of their Western connec- 
tions.’’ 5 


These interchanges resulted in 1858 in an agreement among the four 
trunk lines for the stabilization of rates upon a remunerative level. 
Numerous similar agreements were made among railroads in different 
parts of the country during the fifties and sixties. But the rate wars 
continued, because the incentive of the individual companies to break 
the agreements in order to get traffic was always strong. It began to be 
recognized that the only way to maintain stable rates on competitive 
traffic was to remove the inducement to cut the agreed rates. The 
European pooling device was ready at hand to give sanction to the rate 
agreements. If the traffic itself, or the revenues from it, were appor- 
tioned among the carriers, according to stipulated ratios, no individual 
line would have any strong motive to reduce rates, its share of the 
business being already fixed.® 

The first American pooling arrangement of any importance was 
established in 1870 by the railroads connecting Chicago and Omaha—the 
Burlington, the Rock Island, and the Northwestern. It was agreed that 
each line should have a third of the through freight and passenger traffic 
between the two cities. Rates were to be identical and the traffic, with- 
out solicitation by the companies, was to move by whatever routes the 
shippers designated. Each participating carrier was to retain half of 
the gross revenue from the traffic it actually handled; this was to reim- 
burse it for the actual out-of-pocket cost of handling. The remaining 
half of the gross revenue was to be shared equally by the three carriers. 
This arrangement was very successful, and continued in effect for many 
years. 

Meantime similar pools of competitive traffic were constituted in 
every section of the country. In order to administer and police the pools, 
regional traffie associations were formed, such as the Western Freight 
Association and the Southern Railway and Steamship Association. These 
traffic associations gradually came to have many other functions con- 
cerning the relations among their members, but their main purpose con- 
tinued to be that of administering the pools—fixing the rates on the 
pooled traffic, determining from time to time the proportions of traffic 


5Emory R. Johnson and Thurman W. Van Metre, PrincipLes Or RaiLroap 
TRANSPORTATION (1926), 285. 

8 [bid., 287. 

Tbid., 290-291. 
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to which the participating carriers were entitled, and enforcing the 
apportionment so determined.® 

These pooling agreements without doubt had great value to the 
shippers as well as to the carriers, by tending to create stability in rates, 
In that age of completely unregulated rates, no shipper could count on 
the rates for his product or that of his competitors remaining constant 
from one week to the next. Rebates and preferences were notoriously 
prevalent, with all their unfortunate consequences. The pooling ar- 
rangements were potent in reducing these evils by stabilizing the rates 
and removing the inducements for rebates and preferences. Nor did the 
pools enable the carriers to increase or even to maintain their charges. 


‘*F'rom 1870, when pooling began, to 1887, when it was prohibit- 
ed by law, the average receipts of the railroads of the United States 
for hauling a ton of freight one mile declined from nearly two 
cents (in gold) to about one cent; in other words, the average ton- 
mile earnings in 1887 were only a little more than half those of 1870. 
Charges did not decrease because of pools, but the pools did not 
prevent their decline.’’ ® 


POOLING AND THE LAW IN 1887 


The English courts very early sustained the validity of pooling 
contracts, as against the contention that they were per se void as tend- 
ing to restrain trade.’° 

In this country several states enacted statutes prohibiting such con- 
tracts. Among these were Alabama, California, Georgia, Kansas, North 
Carolina, and Oregon.1! A New Hampshire statute ‘‘to prevent rail- 
‘ road monopolies’’ had been construed as invalidating pooling contracts.” 

The trend of judicial opinion was toward holding pooling contracts 
void. The first reported case involving pooling was decided just a 
hundred years ago. In it the New York court refused to enforce a pool- 


8 The mechanics of the various types of railroad pooling arrangements that 
flourished prior to 1887 are described in Walter C. Noyes, AMERICAN RAILROAD 
Rates (1905), 137-141, and Logan G. McPherson, RaiLroaD FreicHt Rates (1909), 
169-171. In the Appendix to Senate Report No. 46, 49th Congress, Ist Sess., (Jan. 18, 
1886), at pp. 237-240, there is set out verbatim the Trunk Line contract of Nov. 6, 
1885, providing an elaborate system of pooling the revenues from traffic between 
the east and middle west. . 

® Johnson and Van Metre, op. cit. supra note 5, at 299. 

10 Shrewsbury Ry. v. London & Northwestern Ry., 2 McN & G. 324 (1850)— 
per Cottenham, L.C.; same, 17 QB. 652, 21 L.J.Q.B. 89 (1851)—per Campbell, 
L.C.J.; Hare v. London &Northwestern Ry., 2 Johns. & H. 80. (1861). 

11 Report No. 46 of Senate Committee on Interstate Commerce, 49th Cong., 
Jan. 18, 1886, pp. 63-137. This report contains an excellent summary of then 
existing legislation in each state pertaining to railroads. Delaware showed a re- 
freshing disbelief in legislative nostrums and frankness in acknowledging favors 
received. The report for that State says (pp. 97-98): : 

“Delaware has not enacted any restrictive legislation for the regulation of 
railroads. The only action in relation to railroads taken by the legislature of 
that State in recent years (except the passage of special acts of incorporation, 

etc.) has been the adoption at the sessions of 1875, 1877, 1879, 1883, and 1885, 

of joint resolutions thanking the railroads of the State for favoring the mem- 

bers with passes.” 

12 Morrill v. Boston & Maine R. Co., 55 N.H. 531 (1875). 





JANUARY, 1948 285 





ing contract among Erie Canal boat operators. 138 This decision was based 
on a statute prohibiting any conspiracy ‘‘to commit any act injurious 
to trade or commerce.’’ 14 But it was immediately followed by a decis- 
ion that such a contract was also invalid at common law.'® 

Under a Texas statute which forbade the Texas & Pacific to ‘‘enter 
into any combination in the nature of a partnership’’ with any parallel 
railroad, it was held that it could not make a pooling contract with a 
competitor.16 Two other cases decided prior to 1887 involved pooling 
contracts, but did not rule on their validity.17 Three cases decided after 
enactment of the Act to Regulate Commerce, but dealing with contracts 
made and performed prior thereto, held squarely that pooling contracts 
between competing carriers were void at common law as imposing undue 
restraints on competition.'® 

The text-writers of the period were for the most part of the opinion 
that such contracts were usually salutory in operation and should be 
held valid. Judge Thomas M. Cooley, who was then Chief Justice of 
the Michigan Supreme Court and three years later became first chair- 
man of the Interstate Commerce Commission,”° in an article entitled 
“Popular and Legal Views of Traffic Pooling’’ in the Railway Review 
for April 26, 1884, took a sympathetic view of railway pooling contracts 
on the merits. But he came to the conclusion that ‘‘in the light of the 
judicial decisions as they now stand in this country it cannot safely be 
affirmed that the law will lend its aid to enforce the pooling contracts be- 
tween railroads. It seems on the other hand more than probable that the 
courts will declare that such contracts are not sanctioned by the law.’’2* 


18 Hooker v. Vandewater, 4 Denio 349, 47 Am. Dec. 258 (1847). The word 
“pooling” was not mentioned in the opinion, it not yet having come to be applied 
to this type of contract. The earliest instance of its use in this sense given by the 
— ENGLISH Dictionary is in a quotation from the London Daily Chronicle in 
879. 

14 The same statute was the basis of decision in the famous case of People v. 
Fisher, 14 Wend. 9, 28 Am. Dec. 501 (1835), which held that workmen who com- 
bined to obtain higher wages were guilty of misdemeanor. 

15 Stanton v. Allen, 5 Basie 434, 49 Am. Dec. 282 (1848). 

16 Missouri P. Ry. Co. v. Texas & P.R ag 30 Fed. 2 (C. C, La., 1887). 

17 Denver & N. O. R. Co. v. Atchison, r& S.-F. Ry. Co., 15 Fed. 650 (C. C 
Colo., 1883), reversed in a U. S. 667 (1884) ; od Trust Co. v. Obio Central R. 
Co., 23 Fed. 306, 310 (C N. D. Ohio, 1885). In the latter case Mr. Justice 
Matthews of the Supreme Sar sitting as Circuit Justice, called the pooling con- 
tract “a customary one among railroads.” 

18 Texas & P. Ry. Co. v. Southern are fy a La. Ann. 970, 6 So. 888, 
17 Am. St. Rep. 445 11889) Cleveland, C. C. Co. v. Closser, 126 Ind. 348, 
26 N. E. 159, 22 Am. St. Rep. 593, 9 L. R. A. 74 1886) Chicago, M. & St. P. Ry. 
Co. v. Wabash, St. L. & P. Ry. Co., 61 Fed. 993 (C. C. A., 8th 1894). There is a 
dictum to the same effect in United States v. Trans-Missouri Freight Asso., 58 Fed. 
58, 65-66 (C. C, A., 8th, 1893), reversed on another point in 166 U. S. 290 (1897). 
There is a dictum contra, in Manchester & L. ig Co. v. Concord R. Co., 66 N. He 
100, 20 Atl. 383, 49 Am. St. Rep. 582, 9 L. R. A. 689 (1890). 

19H. G. Woop, RAiLway ig (1885), I, 500-600: Victor Morawetz, Private 
CorPORATIONS (2d Ed., 1886), $1130; Isaac F. Redfield, Law or Raitways (6th 
Ed., 1888), 1, 659; Simeon Raldwin AMERICAN RAILROAD Law (1904), 36. 

20 For an interesting sketch of his career, see C. A. Miller, Thomas McIntyre 
Cooley, 13 1. C. C. Prac. J., No. 9, Section Two, p. 15 (June, 1946). 

21 Similarly, the author of an annotation on ‘ite Pools in 15 Fed. 667, 672, 
(1883), after elaborately reviewing the cases, concluded: “In the light of the fore- 
going decisions, railway pooling contracts appear to be clearly illegal.” 
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The foregoing discussion relates, of course, to pooling between com- 
petitive carriers. The common law right of connecting carriers to divide 
the earnings from joint traffic over their lines on any basis they chose, 
has always been sustained.?? Indeed, arrangements for sharing earn- 
ings between connecting lines are agreements for ‘‘divisions’’ rather than 
pooling contracts. The latter term is applicable only where the traffic 


affected is competitive between the parties. The Interstate Commerce 
Commission has recently said: 


‘‘A ‘pooling contract’ in railroad nomenclature is almost a 
term of art. It connotes the existence of competition between the 
parties to the contract.’’ 8 


THE ACT TO REGULATE COMMERCE, 1887 


The railway pools of the seventies and eighties aroused widespread 
public opposition. ‘‘ Although the pooling arrangements which fiourish- 
ed in all parts of the country had been largely organized as defensive 
weapons by the carriers, and were doubtless calculated in no small meas- 
ure to mitigate sharp fluctuations in charges and conserve legitimate 
revenues, they impressed themselves upon the popular mind, especially 
in the absence of public regulation, as a sinister development, fraught 
with the dangerous possibilities of monopolistic exploitation and de- 
manding stern repression.’’ *4 

The bright new science of semantics, so dear to the hearts of some 
of our present-day advanced thinkers, had not yet been born, much less 
applied in political and economic controversy. But many realized that 
a good deal of the public prejudice against pooling arrangements de- 
rived from the unpleasant connotations of the word ‘‘pooling’’. It was 
felt that in the public mind ‘‘ pooling’’ was ‘‘a nasty word.”’ 

Senator Platt of Connecticut said during the debate on the Act to 
Regulate Commerce that ‘‘it is the evil significance which attaches to 
this unfortunate word ‘pool’ * * which has created an unreasonable 
prejudice in the minds of the people of the country * * It is said that 
‘that which we call a rose by any other name would smell as sweet,’ but 
the converse of that proposition does not hold true. These contracts 
under other names would never be supposed to be against the public 
interest.’’25 Senator Sherman of Ohio said that ‘‘the word ‘pool’, usual- 
ly applied to a gambling contract, is obnoxious to us, and they have 


22 Sussex R. Co. v. Morris & Essex R. Co., 19 N. J. Eq. 13 (1868), reversed on 
another point but affirmed on this in 20 N. J. Eq. 530 (1869); Stewart v. Erie & 
Western Trans. Co., 17 Minn 372 (1871); Elkins v. Camden & A. R. Co., 36 N. J. 
Eq. 241 (1882); Ex Parte Koebler, 23 Fed. 529 (C. C., Ore., 1885); Cumberland 
Valley R. Co. v. Gettysburg & H. R. Co., 177 Pa. St. 519, 35 Atl. 952) (1896). In 
Nashua & Lowell R. Co. v. Boston & Lowell R. Co., 136 U. S. 356 (1890) and 
Terre Haute & I. R. Co. v. Cox, 102 Fed. 825 (C. C. A., 7th, 1900) certiorari denied, 
181 U. S. 618 (1901), agreements between connecting railroads to pool their entire 
revenues and divide them in agreed proportions were enforced by the courts, no 
question of validity even being raised. 

23 es ge of Pullman Co. under Sec. 5(1), 259 1. C. C. 41, 45 (1944). 
24]. L. Sharfman, THe INTERSTATE ComMMeERcE Commission (1931), I, 18-19. 
25 18 Cong. Rec. 361 (1887). 
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taken a very good word to represent the thing as obnoxious. We know 
in common language among people that a pool is a gambling contract.’’ 7° 

The bills which became the Act to Regulate Commerce were under 
debate in the 48th and 49th Congresses at various times between Decem- 
ber 2, 1884, and January 21, 1887. The pooling provision of the pro- 
posed legislation elicited more wordage in both houses than any other 
feature except the long-and-short-haul clause. Opponents of pooling de- 
nounced it vigorously. Thus, Representative Reagan of Texas, who was 
chairman of the House Committee on Commerce,”’ asserted that pooling 
“secures to the pooling roads the power to levy such exactions on the 
commerce they carry as their cupidity may demand,’’ and that it was 
“the means of oppression and ruin to the people.’’?® Senator Edmunds 
of Vermont described pooling as ‘‘the combination of corporate monopg- 
lies not to compete with each other, and so to regulate the freights and 
the carriage of passengers as if they were one single line and hold their 
hands upon the throat of the business intercourse of States and peo- 
ples.’?® Representative O’Ferrall of Virginia thought pooling was ‘‘a 
system which sounds the death-knell to reasonable rates and raises the 
standard of monopolistic oppression.’’ 9° 

But pooling had many eminent defenders, such as Senators William 
M. Evarts of New York and John Sherman of Ohio. Senator Sherman, 
who three years later was to give his name to a statute of some current 
interest, thought the Commission should be given power to approve 
pooling contracts between carriers.*! Twice the Senate passed a bill 
which did not prohibit pooling but merely directed the Commission to 
investigate pooling and ‘‘report to Congress what, if any, legislation is 
advisable and expedient upon that subject.’’ 32 The House twice passed 
the so-called Reagan bill, which contained an absolute prohibition 
against pooling. 

The Senate finally receded on this feature, and the House provision 
became section 5 of the law as enacted. It made it unlawful for carriers 


26 ibid., 643 (1887). Certain respondents to a questionnaire circulated by the 
Commission in 1892 to persons concerned with railroad transportation on the ques- 
tion of whether railroad pooling should be legalized, deplored the fact that the 
word has “a disreputable flavor growing out of its intimate association with gam- 
bling operations”, and that it is an “inelegant and offensive term.” Appendix D 
to 6th Ann. Rep. of I. C. C. (1892) 237, 256. 


9 


27 Mr. Reagan had served as Postmaster General of the Confederate States, 
1861-1865. A few years after enactment of the Act to Regulate Commerce he be- 
came chairman of the Texas Railroad Commission. This contact with practical 
railroad affairs mellowed his views about —. In 1892 he expressed the view 
that it would benefit “both the railroads and the people” to make pooling con- 
tracts legal when approved by the Interstate Commerce Commission. Appendix 
D to 6th Ann. Rep. of I. C. C. (1892), 236. 

28 16 Cong. Rec. 289 (1884). 

2918 id. 645 (1887). Ten years later, after his retirement from the Senate, 
Senator Edmunds eloquently defended in the Supreme Court an ambitious pooling 
contract, in United States v. Joint Traffic Asso., 171 U. S. 505 (1897), discussed at 
length, infra. He appeared in that case as counsel for the Pennsylvania Railroad 
ompany. 

30 17 id. 7294 (1886). 

31 18 id. 643 (1887). 

32 17 id. 4365 (1886). 
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to contract ‘‘for the pooling of freights of different and competing rail. 
roads, or to divide between them the aggregate or net proceeds of the 
earnings of such railroads, or any portion thereof.’’ It will be seen that 
this provision prohibited the physical pooling of freight traffic (tonnage 
pools) and pooling of revenues from either freight or passenger traffic 
(money pools). 


THE INTERVAL OF INTERDICTION, 1887-1920 
Early efforts to modify section 5 


In general there was loyal compliance with the provision of the 
new regulatory law outlawing pooling arrangements. In its first annual 
report, the Commission observed : 


‘*The pooling of freights and of railroad earnings, so far as 
the Commission has knowledge or information on the subject, came 
to an end when the act took effect.’’ ** 


But the carriers continued to urge a relaxation of the strict prohibi- 
tion against pooling. Several bills were introduced in Congress for this 
purpose.** In view of this continued interest in the subject, the Commis- 
sion in 1892 addressed a circular letter to railroad officials, shippers, 
boards of trade, chambers of commerce, state railroad commissions, and 
others interested in transportation problems, requesting their views on 
pooling. The responses to this circular are printed in Appendix D to 
the Commission’s sixth annual report (1892). They are admirably 
summarized by the Commission in the text of its report (pp. 47-55). 
This summary is a complete recapitulation of all the arguments for and 
against pooling. The Commission declined to recommend that the law 
be changed. 

However, two years later it recommended that pooling contracts 
approved by it be legalized,*® the Commission noting the continued 
agitation for relaxation of the law, ‘‘prompted to a great extent by the 
serious diminution of revenue from railway traffic which has been 
caused by open and secret cutting of competitive rates.’’ *¢ 

The demand for legalization of pooling gradually died out. The 
growing control of the Commission over rates, and the strengthened 
statutory provisions against rebating *7 abated most of the instability in 
rates which had led to the persistent demands for modification of the 
anti-pooling section. 


Some interpretations 


During the long period in which pooling was illegal, the Commission 
and the courts on numerous occasions dealt with various aspects of sec- 
tion 5 of the Act. In the first year of its life the Commission expressed 


33 Ist Ann. Rep. of I. C. C. (1887) 35. 

84 4th Ann. Rep. of I. C. C. (1890), 22. 

358th Ann. Rep. of I. C. C. (1894), 63. 

36 ibid., 0. 

87 Elkins Act (1903), 32 Stat. 847; Hepburn Act (1906), 34 Stat. 584; Mann- 
Elkins Act (1910), 36 Stat. 539. 
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the view that express companies were not subject to the anti-pooling 
provision of section 5.9° A few years later it held that ‘‘a railroad is 
not interdicted from pooling with a competing pipe line.’’*® Similar 
rulings were made with regard to a physical pooling of passenger traf- 
fie,*° to ‘‘a pooling of ocean freights or of water freights of any char- 
acter,’’ *? and to an arrangement of western railroads for a joint polic- 
ing of the use of excursion tickets, a portion of the revenue from the 
excursion traffic being used to finance the joint activity.** A state 
court held that an agreement among carriers dividing territory among 
them for purposes of construction of new lines, was not in violation of 
section 5.** 

In a rate case, the Commission noticed an agreement between two 
carriers which provided for a division between them of traffic between 
certain points in the State of Washington.‘ No suggestion was made 
that the agreement was illegal under section 5, possibly because it was 
deemed to relate solely to intrastate traffic. 


A persistent fallacy 


As has been seen, pooling arrangements had originated, and con- 
tinued for many years, as devices to implement agreements to maintain 
rates. Because of this, many people confused the two concepts and at- 
tached the epithet ‘‘pool’’ to any agreement for maintenance of rates. 


Thus President Charles E. Perkins of the Chicago, Burlington & Quincy 
said : 


‘*A pooling contract is, in effect, a mere agreement between 
rival railroads that they will not permit their agents, in the con- 
test for business, to cut rates unreasonably low.’’ *® 


That this definition is too broad was brought out clearly in the 
testimony of Albert Fink before a Senate Committee in 1889, when he 
said : 

88 Re Express Companies, | 1. C. C. 349 (1887). 
m2) Independent Refiners’ Asso. v. Western N. Y. & P. R. Co., 5 1. C. C. 415 
( : 
Re Transportation of Immigrants from New York, 10 1. C. C. 13 (1904). 
This was a curious decision. By agreement among the railroads, the immigrant 
traffic was routed over the several lines in agreed proportions, just as livestock 
might be. The Commission clearly indicated its view that the law as then written 
did not apply to a physical pool of passenger traffic, but refused to decide the 
question. Instead, it said that as all the evidence indicated the arrangement was 
beneficial to immigrants and carriers, “we are not justified at this time in making 
any order in the premises.” 

41 Cosmopolitan Shipping Co. v. Hamburg-American Packet Co., 13 |. C. C. 
266, 274 (1908). 

42 Riter v. Oregon Short Line R. Co., 19 |. C. C. 443 (1910). 

43 ves v. Smith, 19 N. Y. St. Rep. 556, 3 N. Y. Supp. 645 (1888), affirmed 55 
Hun 606, 28 N. Y. St. Rep. 917, 8 N. Y. Supp. 46 (1889). Two cases decided during 
the period of prohibition mentioned pooling but did not elucidate the subject. 
East Tenn., Va. & Ga. Ry. Co. v. Interstate Commerce Commission, 99 Fed. 52, 
61 (C.C. A., 6th, 1899), reversed in 181 U. S. 1 (1901); Delaware, L. & W.R. Co. v. 
Frank, 110 Fed. 689 (C. C., W. D. N. Y., 1901). 

44 Newland v. Northern Pacific R. Co., 6 |. C. C. 131 (1894). 

45 Appendix to Senate Report No. 46, 49th Cong., Ist sess., 218 (Jan. 18, 1886). 
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‘*An agreement for making tariffs, of course, precedes the pool- 
ing, and is entirely independent of it. The object of pooling is to 
maintain the tariffs so agreed upon, by removing the motive for 
rate-cutting, rebates, ete.’’ *® 


The Commission at an early day held that a mere agreement to fix 
and maintain rates, unaccompanied by any apportionment of traffic or 
revenues, was not a pooling contract within the inhibition of section 
5.47 Where, however, an agreement constituting a traffic association 
and fixing rates was implemented by substantial monetary penalties 
against railroads which did not adhere to the agreed rates, the proceeds 
of the penalties being used ‘‘to indemnify any member for losses sus- 
tained’’ by reason of violations of the agreement, the Commission held 
that these penalties were but substitutes for the balances that would be 
paid under an orthodox pooling of revenues, and that the contract was 
accordingly in violation of section 5.*8 

That a mere agreement to fix rates was not a pooling contract was 
finally declared by the Supreme Court in the celebrated case of United 
States v. Trans-Missouri Freight Asso., 166 U. S. 290 (1897). A num- 
ber of western railroads had formed the freight association, under an 
agreement whereby machinery was created for concerted fixing of rates, 
and fines were authorized to be levied against roads not conforming to 
the agreed rates. However, these fines were small (not to exceed $100), 
and the proceeds went to the association for its general expenses and 
not to tha carriers injured by the violations. 

The government brought suit under the Sherman Act to enjoin 
performance of the agreement. A decree dismissing the bill was af- 
firmed.*® In the course of his opinion in, the Cireuit Court of Appeals, 
Judge Sanborn observed that ‘‘contracts between competing corpora- 
tions, commonly termed ‘pooling contracts’ * * * have long been held 
void by the courts as against public policy. * * * In 1887 Congress 
recognized and adopted this rule of public policy in section 5 of ‘An act 
to regulate commerce’ * * *.’’ He then pointed out that ‘‘the govern- 
ment does not claim that the contract and association assailed effected a 
pooling of freights, * * * or that they are obnoxious to any of the pro- 
visions of the interstate commerce act.’’ The court went on to hold that 


46 Testimony accompanying Senate Report No. 847, 5ist Cong., Ist sess. (May 
6, 1889), 30. Mr. Fink was the country’s greatest railroad association and pool 
expert. He had been presiding genius of the Southern Railway and Steamship 
Association, and at the time of his testimony he was chairman of the Executive 
Committee of the Trunk Line Association. A summary of his remarkably construc- 
tive career is contained in David M. Potter, Eastern Southern Freight Rate Re- 
7 s, 12 Law and Contem. Prob. 416, 430 (1947). 
Blanton v. Atchison, T. & S. F. Ry. Co., 6 1. C. C. 85 (1893). See also Re 
Ps. Advances in Freight Rates, 9 id. 382, 395 (1903). 
48 Freight Bureau v. Cincinnati, N. O., & T. P. Ry. Co., 6 1. C. C. 195 (1894). 
The Commission’s order in this case, which reduced certain rates, was set aside in 
the “Maximum Rate “se ° Interstate Commerce Commission v. Cincinnati, N. 0. 


& T. P. Ry. Co., 167 U.S 479 (1897), but the court did not advert to the poo‘ing 
question. 


». United States v. Trans-Missouri Freight Asso., 58 Fed. 58 (C. C. A., 8th, 


1893 
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the Sherman Act prohibited only unreasonable restraints of trade and 
that the restraint here imposed was not unreasonable. 

The Supreme Court reversed, holding that the agreement violated 
the Sherman Act. It held that the validity of the traffic agreement 
must be determined solely by the terms of that law and that the Act to 
Regulate Commerce had no application to such an agreement. It said: 


‘¢* * * Tf the agreement be legal it does not owe its validity to 
any provision of the Commerce Act, and if illegal it is not made so 
by that act. The fifth section prohibits what is termed ‘pooling,’ 
but there is no express provision in the act prohibiting the main- 
tenance of traffic rates among competing roads by making such an 
agreement as this, nor is there any provision which permits it. 
Prior to the passage of the act the companies had sometimes en- 
deavored to regulate competition and to maintain rates by pooling 
arrangements, and in the act that kind of an arrangement was for- 
bidden. After its passage other devices were resorted to for the 
purpose of curbing competition and maintaining rates. The gen- 
eral nature of a contract like the one before us is not mentioned in 
or provided for by the act.’’ (pp. 314-315). 


Despite this clear pronouncement by the highest court, the old 
fallacy died hard. Hight years later a federal district judge delivered 


a very confident dictum that an agreement by carriers to advance rates 
was itself a pooling contract within the inhibition of section 5.5° The 
same year the Commission declared that ‘‘the object of the pooling sec- 
tion * * is to prevent ‘any contract, agreement, or combination’ between 
otherwise competing carriers by which competition between them may be 
done away with’’*'—a statement manifestly too broad. Even later, 
two otherwise reliable text authorities fell into complete confusion in 
their discussions of pooling, treating that term as describing any agree- 
ment among carriers that was violative of the antitrust laws, and hope- 
lessly confusing decisions under the latter with those under section 5 of 
the Act to Regulate Commerce.®? 


Evasive efforts 


During the long period in which pooling was prohibited, there 
were comparatively few attempts by carriers to evade the law. The 
most notable of these was in 1895, when the carriers in Trunk Line 
Territory entered an agreement constituting the Joint Traffic Associa- 
tion. The association was to be governed by a board of managers, with 
wide authority over the establishment and maintenance of rates on com- 


_ 50 7ift v. Southern Ry. Co., 138 Fed. 753, 761 (C. C., W. D. Ga., 1905). The 
judgment in this case was affirmed in Southern Ry. Co. v. Tift, 206 U. S. 428 (1907), 
but the Supreme Court did not mention pooling. 

51 Central Yellow Pine Asso. v. Illinois Central R. Co., 10 1. C. C. 505, 541 
(1905), order sustained, [Illinois Central R. Co. v. Interstate Commerce Commission, 
206, U. S. 441 (1907) 

52]. H. Beale and Bruce Wyman, RaiLroap Rate RecuLaTion (2d Ed., 1915) 
$981; B. K. and W. F. Elliott, Ramroaps (3rd Ed., 1922) 1, $721, V, $2556. 
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petitive traffic. Moreover, unlike the Trans-Missouri Agreement, it pro- 
vided that ‘‘the managers are charged with the duty of securing to each 
company party hereto equitable proportions of the competitive traffic 
covered by this agreement so far as can be legally done.’’ 

The contract was filed with the Commission on December 24, 1895. 
Pausing only for Christmas Day, the Commission on December 26 ad- 
dressed a letter to Attorney General Judson Harmon, enclosing a copy 
of the Joint Traffic Association Agreement, and expressing the opinion 
that it was ‘‘in conflict with the act to regulate commerce and cannot be 
carried into effect without violating the provisions of said act.’’ The 
letter requested the Attorney General to institute suit to enjoin the per- 
formance of the contract. Suit was accordingly instituted by the De- 
partment of Justice, charging that the agreement was in violation of 
section 5 of the Act to Regulate Commerce and of section 1 of the 
Sherman Act.*% 

The Circuit Court dismissed the bill, holding that the contract vio- 
lated neither of the laws on which the government relied.** The Second 
Cireuit Court of Appeals affirmed the judgment, without opinion.™ 
The Supreme Court reversed. It ignored the pooling phase of the case 
and the Act to Regulate Commerce, based its decision solely on the 
Sherman Act, reaffirmed the decision in the Trans-Missouri Case, and 
held that the rate-fixing provisions of the contract were in restraint of 
interstate commerce.®® So this cause célébre, which had been instigated 
by the Commission to vindicate the anti-pooling provision of the Act to 
Regulate Commerce, wound up as a star performer in antitrust litiga- 
tion, with pooling off the stage in the final scene.®" 

In 1900, four carriers competed for the rail haul from Buffalo to 
New York of the large volume of grain which moved from Chicago and 
Duluth to Buffalo by lake. These carriers formed a committee to ap- 


53 10th Ann. Rep. of I. C. C. (1896), 87-90. 

54 United States v. Joint Traffic Asso., 76 Fed. 895 (1896). The court made 
the remarkable holding that “provision for * * a just and proportional division of 
traffic among carriers” was not a pooling (at p. 898). This is manifestly absurd, 
since such a division of traffic is exactly descriptive of a physical pooling whereby 
tonnage is apportioned among competing carriers, as understood at the time of the 
adoption of the Act. 

55 United States v. Joint Traffic Asso., 89 Fed. 1020 (1897). It is of interest 
to note that all of the circuit and district judges of the Second Circuit, except Dis- 
trict Judge Wheeler of Vermont, regarded themselves as disqualified to hear the 
case when it was in the circuit court, by reason of owning securities in the defen- 
dant trunk lines. Judge Wheeler accordingly heard the case. 10th Ann. Rep. of 
I. C. C. (1896), 89. But when it reached the Circuit Court of Appeals Circuit 
Judges Wallace and Lacombe had evidently disposed of their railroad securities or 
of their scruples, for they participated in the decision. 

56 United States v. Joint Traffic Asso., 171 U. S. 505 (1898). ; 

57 This case was heard upon bill and answer, presenting the naked question of 
legality of the agreement per se, without regard to what may have actually been 
done under it. hile the provision for division of traffic was limited by the pious 
phrase “so far as can be legally done”, the fact is that in practice under this con- 
tract each trunk line was assigned its proportion of various classes of freight, and 
freight was diverted from lines having an excess of business over their quotas to 
those deficient. Ilth Ann. Rep. of I. C. C. (1897), 54-58. It was thus clearly a 
tonnage pool. 
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portion this traffic among them in designated proportions. The Com- 
mission noted this situation in its 14th Annual Report (1900). It said: 


‘‘The practical effect of this arrangement has been to create 
a tonnage pool of the grain moving by rail between Buffalo and 
New York. Whether the traffic distributed by this pool falls within 
the jurisdiction of the act to regulate commerce, and whether, 
therefore, the pool itself is prohibited by the fifth section of that 
act, are matters about which, in advance of further investigation 
and consideration, no opinion is expressed. The carriers insist that 
this is not interstate traffic within the act.’’ (p. 22).5° 


In the spring of 1902, the Department of Justice submitted to a 
federal grand jury in the western district of Tennessee evidence tend- 
ing to show that several southern carriers had pooled cotton traffic from 
Memphis to various interstate destinations. The pool involved in this 
case seems to have resulted from a meeting in 1898 of traffic officers of 
the carriers serving Memphis, at which an officer of each line ‘‘ announced 
a policy’’ of his line with reference to handling of cotton traffic from 
Memphis, including the percentage of the total traffic to which it would 
limit itself. For example, the ‘‘representative of the Southern Rail- 
way announced that his road would limit its carrying of cotton from 
and passing through Memphis from Sept. 1, 1898, to Aug. 31, 1899, to 
13.42%.’’ Similar ‘‘independent’’ announcements of self-restraint 
were made by representatives of other roads, the percentages varying.™ 

The instructions of Hammond, J., to the grand jury are reported 
sub. nom. In re Pooling Freights, 115 Fed. 588 (D. C., W. D. Tenn., 
1902). As reported, his instructions were quite abstract, quoting the 
Century Dictionary’s definition of ‘‘pooling’’, and making no reference 
to the facts of the particular case. Two days later the grand jury 
found indictments against the Memphis carriers and a number of their 
— officials.°° These indictments were nolle prossed three years 
ater.®2 

In Interstate Commerce Commission v. Baird, 194 U. S. 25, 46, 47 
(1904), wherein several anthracite carriers jointly controlled a group 
of mines, it was held that ‘‘there is a division of freight among several 
railroads, where, by agreement or otherwise, the companies have a com- 
mon interest in the source from which it is obtained.’’ This decision 


58What subsequent steps, if any, were taken with reference to this Buffalo 
ay pool does not appear. It was still in existence and functioning in 1904. See 
n the Matter of Differential Rates, 11 1. C. C. 13, 58 (1905). Ex-lake grain rates 
from Buffalo to New York were later under attack by shippers in Board of Trade v. 
Atlantic City R. Co., 20 1. C. C. 504 (1911) and New York Produce Exchange v. 
New York Central & H. R. R. Co., 32 1. C. C. 212 (1914), but the Commission’s 
Teports in those cases make no reference to the pool, as they almost certainly 
would have, if it had still existed at those dates. 

59 The facts concerning this pool are taken from the opinion in Post v. 
Southern Ry. Co., 103 Tenn. 184, 52 S. W. 301, 55 LRA 481 (1899). This was 
obviously a naive effort to avoid the prohibition of section 5 by pretending that 
these “independent announcements” did not. constitute a “contract, agreement, or 
combination” among the participating carriers and so were not within the de- 
nunciation of section 5. 

60 17th Ann. Rep. of I. C. C. (1903), 83. 

119th Ann. Rep. of I. C. C. (1905), 57. 
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reveals a type of pooling not heretofore encountered: If two or more 
competitive carriers are jointly interested in a mine, factory, or other 
traffic source, this by itself constitutes a pooling of the traffic from such 
source. Although novel, this ruling follows from well-settled principles. 
If carriers are jointly interested in the source of the traffic, its alloca- 
tion among them must necessarily be with their express or tacit con- 
sent.® 

In Southern Pacific Co. v. Interstate Commerce Commission, 200 
U. 8. 536 (1906) it was held that an apportionment of unrouted through 
traffic by an initial carrier among its connections, even though those 
connections compete among themselves, was not a pooling prohibited 
by section 5. That case grew out of an order of the Commission di- 
recting the two carriers that originated substantially all of the Cali- 
fornia citrus fruit traffic to cancel new through tariffs on this traffic 
to eastern destinations. The rates provided by these tariffs were availa- 
ble only to shippers who tendered their shipments unrouted. This 
gave the initial carriers control of the routing, which they exercised by 
apportioning the business among their eastern connections.** The Com- 
mission held that the tariff provision with respect to routing was un- 
reasonably discriminatory in violation of section 3 of the Act. Ruling 
was reserved on whether it created a pooling in violation of section 5. 
Consolidated Forwarding Co. v. Southern Pacific Co., 9 I. C. C. 182 
(1902). 

The Cireuit Court thought the tariff provision created an unlawful 
pooling, and on this ground sustained the Commission’s order of can- 
cellation. Interstate Commerce Commission v. Southern Pacific Co., 
132 Fed. 829 (C. C., 8. D. Calif., 1904). The Supreme Court reversed. 

While the case was pending in the Supreme Court, the Commission 
took further evidence and made additional findings on the pooling ques- 
tion. These disclosed that this was not simply a case of each initial line 
independently apportioning traffic among its connections. Instead, the 
new tariffs were merely one element in an elaborate arrangement be- 
tween the two initial lines to apportion the citrus business equally be- 
tween themselves—hence a clear pooling of freight between those car- 
riers. In view of the pendency of the court proceedings the Commis- 
sion reserved further action upon the case. Consolidated Forwarding 
Co. v. Southern Pacific Co., 10 I. C. C. 590 (1905). But the Commis- 
sion’s second report seems not to have been cited or referred to in the 
arguments before the court, and the court did not consider this aspect 
of the case. Its decision might well have been different had it done so. 


RESPECTABILITY REGAINED 
A new function 


In 1906 President Theodore Roosevelt, and in 1910 President Taft, 
in messages to Congress recommended modification of section 5 to per- 


_ 82 This type of pooling has been of negligible importance since the Commodi- 
ties Clause became effective in 1908. Interstate Commerce Act, section 1(8). 

63 Carriers were not compelled to observe shippers’ routing until 1910. 36 Stat. 
553; 49 U. S.C. $15(8). 
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mit pooling by rail carriers when authorized by the Commission. 
These recommendations were not then followed. But in 1916 when Con- 
gress legislated concerning pooling by water carriers in foreign com- 
merce, it adopted a provision more liberal than that applicable to rail 
earriers. Water carriers were required to submit to the Shipping Board 
(later the Maritime Commission), for its approval or disapproval, all 
contracts ‘‘pooling or apportioning earnings, losses, or traffic.’’®* Con- 
tracts approved by the Board were exempted from the antitrust laws. 

Although the Commission’s control of rates had eliminated the 
necessity for pooling as a device to stabilize rates and prevent rebating, 
it began to be realized that pooling might, under public regulation, 
serve another useful and socially desirable function. That function was 
to reduce wasteful duplication of service. Thoughtful observers noticed 
that in many localities rival railroads were performing duplicate serv- 
ices—such as passenger-train service—where there was barely enough 
traffic to support one service. It was thought that in many such cases 
the carriers could combine their services without injury to the public 
and with decided savings to the carriers. Such combinations would 
necessarily involve pooling, since the carriers would have to agree upon 
a division between them of the revenues from the combined service. 


The Transportation Act, 1920 


In 1919 the Senate Committee on Interstate Commerce was con- 
sidering legislation to terminate Federal Control, to return the railroads 
to their owners, and to revise the Act to Regulate Commerce. At its 
request Commissioner Clark presented to the Committee a statement of 
the Commission’s views with respect to the proposed legislation. In 
this statement it was said: 


‘*Elimination of wasteful or unduly expensive competition in 
rates or service is desirable, and * * * carriers might well be per- 
mitted and encouraged to co-ordinate their activities and merge or 
consolidate their lines to such an extent as is, after thorough in- 
vestigation and full hearing, sanctioned by the regulating body.’’®* 


The Commission also recommended ‘‘broad revision of limitations 
upon cooperative activities among carriers’’.** Senator Cummins of 
lowa, Chairman of the Committee on Interstate Commerce, urged that 
the prohibition of section 5 be modified to permit ‘‘common carriers to 
choose that route for the traffic which is most economical and which will 
best serve the public interest.’’6 

The Transportation Act, 1920, embodied many new departures in 
federal policy. The major change in the law with reference to coopera- 
tion and combination between carriers, of course, was the authorization 
for carriers to acquire control of other carriers, to merge, and to consoli- 


64 Frederick N. Judson, Interstate Commerce (3rd Ed., 1916), 95, note 1. 
85 Shipping Act of 1916, $15, 39 Stat. 733, 46 U. S. C. §814. 

66 33rd Ann. Rep. of I. C. C. (1919), 4. 

87 [bid., 5. 

68 59 Cong. Rec. 141 (Dec. 14, 1919). 
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date, with approval of the Commission. The prohibition against pool- 
ing was retained in the same language as in the original Act, as para- 
graph (1) of the revised and enlarged section 5, but with a proviso 
permitting pooling when approved by the Commission. As a prerequis- 
ite to approval of such a contract, the Commission was required to find 
that it: 


(1) ‘‘ Will be in the interest of better service to the public, o1 
economy in operation,’’ and 
(2) ‘‘Will not unduly restrain competition.’’ 


It was further required that the proposed pooling be ‘‘assented to 
by all the carriers involved.’’ ® 


Large-scale pooling 


The first case in which the Commission was asked to authorize a 
pooling, under the new dispensatory power granted by the Transporta- 
tion Act, 1920, involved a novel type of pooling. At the end of Federal 
Control, over 90% of the express business in the United States was con- 
ducted by the American Railway Express Company. At that time and 
for many years prior thereto, contracts between railroads and express 
companies provided that the compensation of each railroad should be a 
certain percentage of the gross revenue of the express company from 
business done on the line of that railroad.” 

In 1920 a new form of standard operating contract was agreed upon 
between American Railway Express and the railroads over whose lines 
it conducted express business, with a new basis of compensation to the 
railroads. This contract provided in substance that the railroads should 
be divided into four regional groups; that the express company should 
deduct from the express revenues derived from each group its operating 
expenses allowable to such group, the balance being designated as ‘‘In- 
come for Division,’’ which should be divided 214% to the express com- 
pany and the remainder to the individual railroads of the group in the 
proportion that the gross express revenues earned on each such railroad 
bear to the gross express revenues earned on all railroads of the group. 
In effect, the expenses of conducting the express business on all lines 
in each regional group were pooled, and the railroads shared individual- 
ly in the net revenue so resulting. 

Application was filed by the Association of Railway Executives, rep- 
resenting the railroads parties to this proposed agreement, and by the 
express company for authorization of the contract under section 5(1). 
Counsel for the railroads expressed the view that the contract created a 
pooling within the purview of section 5(1), while counsel for the ex- 
press company were of the opposite view. The Commission thought 
**there is room for doubt’’, but held that jurisdiction existed.”! It said: 


69 4] Stat. 456, $407. 
70 In re Express Rates, Practices, Accounts, and Revenues, 24 |. C. C. 380, 423 
(1912); Increase in Express Rates, 51 1. C. C. 263, 268 (1918). 
11 Express Contract, 1920, 59 1. C. C. 518 (1920). 
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‘‘We concur in the view that the plan proposed is a pooling 
arrangement, prescribing the division of ‘net proceeds of the earn- 
ings of such railroads’ otherwise than according to individual per- 
formance.’’ (at p. 521). 


The Commission held on the merits that the proposed contract 
met the statutory criteria and should be approved.” 

While the pooling in this case was different in form from previous 
pooling contracts, the Commission’s holding represents merely an appli- 
eation of long- accepted concepts of pooling to a new fact situation. The 
orthodox pooling arrangement, as known at the time of enactment of 
the original anti-pooling law, and as dealt with in decisions of the courts 
and the Commission prior to the 1920 amendment, was between two 
or more railroads serving particular competitive points. It provided for 
the apportionment of particular classes of traffic, or the revenue there- 
from, among the participating carriers either in percentages fixed in 
the contract itself, or as fixed by some joint agency of the carriers. Here 
the carriers undertook a much more ambitious character of pooling. 
An entire branch of the carrier business—express service **—was turned 
over to a single agency. The carriers shared in the net earnings of the 
whole enterprise, according to a prescribed formula of apportionment, 
rather than each receiving the net revenues from business done on its 
own line. Thus as to this class of business there was in reality a partner- 
ship of all the participating carriers, each having to some extent a 
pecuniary interest in the business of the others. And it is this element 
of partnership or joint interest that has been the hallmark of pooling 
from the beginning. 

The Commission has in several later cases reaffirmed the doctrine of 
the Express Case. It has on two occasions approved revisions in the 
structure of the express business, with consequent changes in the pooling 
arrangement.’* When the Railway Express Agency recently applied for 
a general rate increase, it developed in the course of the hearing that 
the basis of division of express revenues among the carriers had been 
altered without authority from the Commission. The Commission sharp- 
ly called attention to this omission, and directed that application be 
promptly made for authority to continue pooling on the revised basis.” 

The large group of railroads owning Fruit Growers Express Com- 
pany agreed in 1940 upon a plan of sharing the earnings (or losses) 
from protective services, such as icing, on perishable shipments per- 
formed by Fruit Growers Express. When this arrangement came to 
the attention of the Commission, it expressed the view that the agree- 
ment was unlawful without Commission authorization under section 





72 Commissioners Eastman, Aitchison, Woolley, and McChord dissented on the 
merits, because they were unable to agree that the contract was “in the interest of 
better service to the public, or economy in operation,” as required by section 5. 

ncurrence in the finding of jurisdiction is thus implicit in their dissent. 
78 That express service is part of the we business, though farmed out to 
outside companies, see Express Cases, 117 U. S. 
74 Securities and Acquisition of Control of Railway Express Agency, 150 I. 
423 (1929); Railway Express Agency Pooling Application, &e a é C. mY "938, 
75 Increased Express Rates and Charges, 1946, 266 1. C. C. 369 (1946 
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5(1).*° Thereupon the carriers in 1943 filed an application for approval 
of the agreement, which was granted. As a matter of fact, this was 
really an agreement for sharing losses, since the evidence showed that 
the business had been conducted at a loss for some time and would 
probably continue to be. 

Late in 1945 a group consisting of nearly all the larger railroads of 
the country became the purchasers of all the stock of The Pullman 
Company from Pullman Incorporated, which had been ordered to 
dispose of it in antitrust proceedings brought by the government.” 
The Pullman Company owned and operated most of the sleeping cars 
of the country, under separate contracts with individual railroads. It 
was proposed by the buying railroads to continue the sleeping car busi- 
ness as a separate operation by the Pullman Company under railroad 
ownership. 

A proposed uniform operating contract to be entered into by Pull- 
man and each railroad desiring its sleeping car service provided that 
from the total gross earnings of all sleeping cars operated on the lines 
of each contracting railroad, there should be deducted that railroad’s 
ears-operated proportion of Pullman’s total operating expenses, and 
the balance was to be equally divided between Pullman and the railroad. 
If there was a deficit, the railroad was required to pay it. 

The railroads applied to the Commission for approval of the pooling 
of service and earnings which resulted from this proposal to operate 
their sleeping car service as a unified facility. The Department of 
Justice and others intervened in opposition to the application, contend- 
ing that the applicants’ proposal involved no pooling and that the Com- 
mission was accordingly without jurisdiction. They also opposed the 
application on the merits. The Commission held that the proposed com- 
bined operation would result in a pooling of service and of revenues, 
and approved it.”® 


Orthodox pooling under the 1920 amendment 


The 1920 amendment did not result in a rush by earriers to c0- 
ordinate service and reduce waste, as had been hoped by its sponsors. 
However, during the two decades that followed, several pooling arrange- 
ments were accomplished, with Commission approval. Two trunk lines 
were permitted to pool their freight traffic to and from a short line 
connection.*° Passenger traffic between particular points was pooled 


76 Contracts for Protective Services, 253 1. C. C. 21, 28, 29 (1942). 

77 Pooling of Refrigeration Charges, 258 |. C. C. 24 (1944). 

78 United States v. Pullman Co., 50 Fed. Supp. 123 (1943), 53 id. 908 (1944). 
Sale of the Pullman stock to the railroads was approved in United States v. Pullman 
Co. et Fed. Supp. 108 (1945), affirmed by an equally divided court, 330 U. S. 806 

79 Proposed Pooling of Railroad Earnings and Service, 268 1. C. C. 473 (1947). 

80 Division of Traffic between Gulf & Nerdlera Ry. Co. and its Connections, 
74 1. C. C. 444 (1922). 
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in four cases.81 In three cases the carriers serving particular groups 
of iron ore mines were permitted to pool the traffic from the mines to 
lake ports.8? In another case four railroads serving a port were per- 
mitted to combine certain of their terminal facilities at the port and to 
divide among them on an agreed basis the switching and other terminal 
revenues from the unified operation.** 


More interpretation 


Several questions of interpretation of section 5(1) arose during 
this period. In 1921, the Commission expressed the view, but did not 
decide, that where several carriers serving a particular industry unite 
ijn one average demurrage agreement with the industry, so that it could 
offset excess credits from one carrier against excess debits from another, 
the arrangement constitutes a pooling of the carriers’ demurrage re- 
venues within the meaning of section 5(1).54 Later the Commission 
expressly decided this point, and denied on the merits two applications 
for such pooling, on the ground that it had not been established that 
such pooling would be in the interest of better service or of economy in 
operation.®® 

Where two carriers serving an industry agree for one of them to 
do all the switching to and from the industry, the revenues and expenses 
of such switching to be apportioned between the carriers in the ratio 
that the number of revenue carloads handled for each carrier bears to 
the total, the Commission holds that there is a pooling of traffic within 
section 5(1).86 





81 Between Portland, Oregon, and Seattle-Tacoma, Washington, Puget Sound- 
Portland Joint Passenger-Train Service, 96 1. C. C. 116 (1925), 128 id. 149 (1927), 
167 id. 308 (1930), 169 id. 244 (1930), 194 id. 426 (1933), 218 id. 239 (1936). 

Between the Twin Cities and Duluth-Superior, Wisconsin, Twin Cities and 
Head of Lakes Joint Passenger-Train Service, 107 |. C. C. 493 (1926), 112 id. 403 
(1926), 132 id. 413 (1927), 161 id. 1 (1930), 237 id. 381 (1940). The Commission 
said this “pool_has saved the railroads probably $1,000,000 per year.” id. 382. 

Between Duluth-Superior and Chicago-Milwaukee, Pooling Passenger-Train 
Revenues and Service, 194 1. C. C. 430 (1933), 220 id. 659 (1937), 223 id. 343 (1937), 
243 id. 765 (1941). 

Between Montreal, Canada, and Portland-Kennebunk, Maine, during summer 
season, Pooling Passenger-Train Revenues and Service, 201 1. C. C. 699 (1934). A 
saving of about $8,000 per year was estimated to result from this pool. An inter- 
esting feature of this contract is that one party (Canadian Pacific) was wholly 
eliminated from participation in handling the traffic, but was given a share in the 
net proceeds derived therefrom. 

82 Joint Operation by Northern Pacific and Soo Ry. Cos., 154 1. C. C. 279 
(1929), 187 id. 800 (1932). In another proceeding it was testified that this pooling 
had saved the carriers in excess of $350,000 annually. 201 id. 13, 17 (1934). 

Pooling Ore Traffic in Wis. and Mich., 201 1. C. C. 13 (1934). 

Pooling of Ore Traffic in Wis. and Mich., 210 1. C. C. 599 (1935), 219 id. 285 
(1936). The Commission’s order in this case was sustained in Escanaba & Lake 
Superior R. Co. v. United States, 303 U. S. 315 (1938). 

88 Unified Operation at Los Angeles Harbor, 150 |. C. C. 649 (1929). 

84 Penick & Ford, Ltd., v. Director General, 61 1. C. C. 173 (1921). 
_ 8 Union Belt of Detroit Pooling of Revenues, 201 1. C. C. 577 (1934), 206 id. 
371 (1935); Texas & N. O. and St. Louis S. W. Demurrage, 223 id. 437 (1937). 

86 American Smelting & Refining Co., 263 1. C. C. 719, 727, 737 (1945), 266 id. 
349, 363 (1946); United States Smelting, Refining, and Mining Co., 263 id. 749, 758 
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In a case where two carriers proposed to pool certain freight traffic, 
it appeared that part of this traffic was then moving under trackage 
rights over a line of a third carrier not a party to the proposed pooling. 
Under the proposed pooling, this traffic would no longer move over the 
trackage route, but would be shifted to the line of one of the parties 
to the pooling. The third carrier intervened before the Commission 
in opposition to the application for approval of the pooling. It con- 
tended that it was one of ‘‘the carriers involved’’ in the proposed pool- 
ing, and that its assent was necessary before the Commission could 
approve, since section 5(1) requires that a proposed pooling be ‘‘ assented 
to by all the carriers involved.’” The Commission rejected this con- 
tention and approved the application.8? The third carrier then tried 
unsuccessfully to enjoin the Commission’s order of approval.8* The 
Supreme Court stated that section 5(1) had been amended to permit 
pooling when approved by the Commission ‘‘for the sake of economy 
and efficiency and the prevention of destructive competitive practices.” 
It held that section 5(1) was to be liberally construed, in order to 
protect ‘‘the interest of the general public in the efficient and economical 
operation of the railroads envisaged by the ‘‘Transportation Act’’, and 
that no assent to a proposed pooling arrangement was necessary by any 
earrier except those that were to participate in the pooling. This is 
the only case in which the Supreme Court has passed on section 5(1) 
since the 1920 amendment. 

The law requires the Commission to find, as a prerequisite to ap- 
proving a pooling transaction, that it will ‘‘not unduly restrain com- 
petition’’. Does this refer solely to rail competition, or can the Com- 
mission consider other types of competition in passing on this question! 
In a case in which all the rail carriers between two points were parties 
to a pooling of passenger traffic, so that no railroad competition remained, 
the objection was urged that the pooling could not be approved because 
the law refers solely to rail competition, and that this pool completely 
eliminated the kind of competition referred to by the law. But the 
Commission held that the Act does not refer solely to railroad competi- 
tion; that active competition from the highways still existed for this 
traffic; and that hence competition was not unduly restrained by the 
pool. 

It was held by Division 6 of the Commission that section 5(1) ‘‘does 
not authorize approval of pooling or division of earnings from past 
operations.’’® But on reconsideration the full Commission reversed 


(1945), 266 id. 476, 479 (1946). See also John Morrell & Co. Terminal Allowance, 
263 id. 69, 76, 77 (1945) and sueenee Copper Mining Co. Terminal Service, 264 id. 
103, 109 (1945), 266 id. 369 (1946). 
ons (93a of Ore Traffic in Wis. and Mich., 210 1. C. C. 599 (1935), 219 id. 
88 Escanaba & Lake Superior R. Co. v. United States, 303 U. S. 315 oo. 
88 Twin Cities and Head of Lakes Joint Passenger-Train Service, 237 |. 
381, 385-386 (1940). To the same effect was Railway Express Agency Bl ling’ ‘Ap 
plication, 227 id. 517, 523 (1938). 
pm... Puget Sound-Portland Joint Passenger-Train Service, 167 1. C. C. 308, 310 
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the Division on this point, and held that the Commission could authorize 
the pooling of earnings from business done prior to the date of applica- 
tion, as well as for the future.®? In two later cases the Commission has 
also approved pooling of past earnings.®” 

Where a small portion of the traffic to be pooled is intrastate traffic, 
and the state concerned has a statute prohibiting pooling, the Commis- 
sion (by Division 1) has held that it has jurisdiction to authorize the 
pooling notwithstanding the state law.® 

All the purposes of a pooling arrangement can be accomplished 
by use of a separate corporation, and this has sometimes been done. 
Assume that two railroads are competing for the traffic between A and 
B. They decide to pool the business, allowing to each road that share 
which it had in the previous three years, or say 60% to one and 40% 
to the other. If they make an ordinary pooling agreement, allocating 
the revenues from the pooled traffic on the basis mentioned, such agree- 
ment clearly falls within the terms of section 5(1) and requires approval 
of the Commission under that paragraph. 

But suppose they decide to accomplish precisely the same purpose 
by incorporating a new company, transferring to it all their tracks 
between A and B and all their terminal facilities at those points, and 
dividmg the stock of the new company 60% to one and 40% to the 
other. This would accomplish the result of eliminating competition 
for the traffic in question, and would divide the revenue 60-40 (through 
dividends on the stock), thus attaining the same ultimate results as the 
simple pooling. 

Of course, if this latter method is pursued the carriers would have 
to obtain approval of the Commission under paragraph (2) of section 5, 
relating to acquisitions of control of other carriers. But would the 
carriers also be required to obtain authority for a pooling, under para- 
graph (1)? Apparently the Commission does not regard this as neces- 
sary. In at least two cases under paragraph (2) of section 5 it has 
granted applications of this character, and, while not mentioning the 
point, has evidently not regarded it as necessary for the carriers also 
tohave pooling authority pursuant to paragraph (1) of section 5. 

In one of these cases,®** the Reading and the Pennsylvania each 
controlled, through a subsidiary corporation, a line of railroad between 
Camden and certain resorts on the New Jersey coast. They made an 
agreement whereby, as a result of certain acquisitions of stock and 
leases, control of both of these lines was vested in one of the subsidiaries, 
whose stock was to be owned two-thirds by Pennsylvania and one-third 
by Reading. Thus, in effect, through subsidiary corporations, Pennsyl- 


1 Puget Sound-Portland Joint Passenger-Train Service, 169 1. C. C. 244 (1930). 
Commissioners Farrell, McManamy, Eastman, and Tate dissented, on the ground 
that in their view section 5(1) does not authorize the Commission “to make an 
order which will have retroactive effect.” 

% Pooling Passenger Train Revenues and Service, 223 |. C. C. 343 (1937); 
Pooling of Refrigeration Charges, 258 id. 24 (1944). 

% Twin Cities and Head of Lakes Joint Passenger-Train Service, 107 1. C. C. 
493, 494-495 (1926). 

% Unification of Lines in Southern New Jersey, 193 1. C. C. 183 (1933). 
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vania and Reading pooled their traffic in southern New Jersey on a 
two to one basis. This transaction was approved by the Commission 
under section 5(2) of the Act, and it was carried into effect. 

Similarly, when three rail carriers merged their boat lines on Chesa- 
peake Bay, thereby effectively pooling all of their water traffic on that 
bay, the transaction was authorized ® solely under section 5(2) and 
the Panama Canal Act, relating to control of water carriers by rail 
carriers ®* with no suggestion from any source that approval was also 
necessary under section 5(1). 

However, where a portion of the business of two or more carriers 
is combined through joint control of another corporation, but the distri- 
bution of the income of the unified business is the subject of a separate 
agreement, instead of being left on the basis of stock ownership as in 
the two eases last cited, the Commission has exercised jurisdiction under 
section 5(1).% 

Where a large number of motor carriers engaged in the transporta- 
tion of household goods proposed to conduct their business through a 
joint agent, which was to conduct the business of the parties, collect 
the revenues, and divide it among them on an agreed basis, the Com- 
mission held that this constituted more than a pooling transaction; that 
the joint agent was in effect to acquire control of the several carriers; 
that approval under section 5(2) of the Act consequently was necessary; 
and that the record was insufficient to support the findings necessary 
for an order of approval under section 5(2).%8 

Where two carriers under common control pool their traffic, service, 
or revenues it would seem that the transaction would not fall within 
section 5(1), because competition would already be ended by reason 
of the common control. In one ease, however, Division 4 intimated that 
the Commission might have jurisdiction in such a case.% 

In two eases the Commission held that the imposition of conditions 
to protect employees injuriously affected by a proposed pooling was a 
matter not within its jurisdiction. In view of the subsequent decisions 


95 Baltimore Steam Packet Company Acquisition, 244 |. C. C. 583 (1941). 

96 Interstate Commerce Act, 85, paragraphs (14)-(16). 

97 Securities and Acquisition of Control of Railway Express Agency, 150 1. C.C. 
423 (1929). Here the rail carriers were authorized under paragraph (2) of section 
5, to acquire control of the Express Agency, and under paragraph (1) to pool earn- 
ings from the express business pursuant to an operating agreement. In Proposed 
Pooling of Railroad Earnings and Service, 268 |. C. C. 473 (1947), a group of rail 
carriers proposed to acquire control of a sleeping car company through purchase 
of its capital stock and to operate it under a uniform operating contract. No ap- 
proval of the stock purchase was sought or granted under §5(2), because that para- 
graph does not apply to sleeping car “‘—eange The Commission approved the 
pooling features of the plan under §5(1) 

98 Allied Van Lines, Inc—Pooling, 39 M. C. C. 287 (1943). 

99 Campbell Transportation Co. Control, 250 1. C. C. 9, 18 (1941). It should 
be noticed, however, that this case was decided prior to the Commission's decision 
oo an agreement between non-competitors is not within section 5(1). Infra, note 


100 Puget Sound-Portland Joint Passenger-Train Service, 194 1. C. C. 426, 427 
(1933); Railway Express Agency Pooling Application, 227 id. 517, 519 (1938). 
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of the Supreme Court 1 concerning the jurisdiction of the Commission 
to attach conditions protective of labor to authorization granted under 
other provisions of the Interstate Commerce Act, it is probable that a 
different conclusion would be reached today. It may be significant that 
ina recent pooling case in which a labor organization sought the imposi- 
tion of conditions protective of employment, the Commission refused to 
impose the conditions on the ground that they were unnecessary on the 
facts of that case, rather than for want of jurisdiction. 


THE DEPRESSION 


The great economic depression of the 1930s precipitated a good 
deal of discussion of pooling, but not much tangible action with respect 
to it in this country. 

In 1931 the nation’s railroads urgently sought a general 15% rate 
increase to preserve their credit, which was then in a rapidly sinking 
condition due to the impact of the depression on rail revenues. The 
Commission denied the application, but stated that it would grant cer- 
tain selected increases estimated to produce between 100 and 125 million 
dollars increased annual revenues.1° This, however, was contingent 
upon the railroads agreeing upon, and submitting to the Commission, 
a plan to pool the increased revenues and to use them for the aid of 
those carriers which were hard pressed to meet fixed charges. In a 
section of its report headed ‘‘The Railroad Future,’’ the Commission 
discussed, among other things, ‘‘competitive waste’’ in the industry. 
Referring to the intent of the Transportation Act, 1920, to make possible 
the elimination of such waste, the Commission said, ‘‘it opened wide the 
door to agreements for the pooling of service and of revenue, whenever 
it could be shown to our satisfaction that such agreements were in the 
public interest.’’1°* It pointed out that ‘‘the pooling provisions of the 
law stand almost unused’’ and expressed the view that more general 
resort to those provisions would enable the carriers to accomplish ‘‘the 
cooperation which is essential to railroad salvation.’’ 1 

It will be observed that in this report the Commission suggested 
two different types of pooling arrangements to the railroads. In the 
first place, it conditioned its authorization of the rate increase on all 
the carriers agreeing upon an arrangement to pool the proceeds of the 
inereased rates for the benefit of the financially weak roads. This would 
have been a nation-wide pool for a purpose never heretofore envisaged 
by a pooling agreement. Secondly, the Commission urged the advisabil- 
ity of particular groups of carriers adopting the ordinary types of 
pooling arrangements in order to coordinate service and reduce waste. 
In this connection disappointment was expressed at the infrequency with 


_ 101 United States v. Lowden, 308 U. S. 225 (1939); Interstate Commerce Com- 
mission v. Railway Labor Executives Assn., 315 U. S. 373 (1942). 


102 Proposed Pooling of Railroad Earnings and Service, 268 |. C. C. 473, 491 


tea Fifteen Per Cent Case, 1931, 178 1. C. C. 539 (1931). 
104178 1. C. C. at 585. 
105 ibid., at 586. 


(1947) 
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which carriers had resorted to the provision of the Transportation Act, 
1920, permitting pooling when approved by the Commission. 

The carriers filed a supplemental petition in this case, in which 
they indicated they could not comply with the Commission’s condition 
that the increased revenues be pooled and donated to the weak carriers, 
Instead, they suggested an alternative plan. This plan provided for 
the creation of Railroad Credit Corporation, to which the carriers would 
pay the proceeds of the increased rates. Railroad Credit would then 
lend the money to carriers needing it to meet fixed charges. When the 
loans were paid off and Railroad Credit eventually liquidated, the car- 
riers would get back the money they had paid to it (less the amounts 
lost in bad loans) .1% 

The reason the carriers gave for their inability to comply with the 
Commission’s suggestion that the increased revenues be pooled and dis- 
tributed outright to weak carriers was that it called for a mere gratuity 
by the strong carriers to the weak and that directors of many strong 
carriers had been advised by their counsel that they could be called 
to account by their stockholders if they thus gave away their companies’ 
money without sanction of law. To the argument that the plan for 
putting the rate increase proceeds into a pool for the benefit of weak 
earriers would be lawful if authorized by the Commission under section 
5(1), railroad counsel replied that this was not a pooling of revenues 
within the meaning of the law. This contention was based on the rather 
startling premise that no pooling of revenues exists within the meaning 
of the law unless every carrier in the pool competes with every other 
carrier in the pool. 

The Commission stated that it was not prepared to adrhit this 
construction of section 5(1), but that ‘‘the language contained in that 
paragraph is not sufficiently definite to exclude differences in views 
concerning its meaning, and that for this reason the legal difficulties 
mentioned have at least some foundation upon which to rest.’’'® It 
then went on to state that in view of the apparent difficulty of getting 
the assent of all the carriers to the Commission’s plan, of the necessity 
for prompt action to relieve necessitous carriers, and of the carriers’ 
proposal to meet those needs through the lending plan, it would rescind 
the condition in the original order. The Commission expressly refused 
to approve or disapprove the carriers’ lending plan ‘‘since use of the 


106 Fifteen Per Cent Case, 1931, 179 1. C. C. 215 (1931). 

107 The liquidation of Railroad Credit Corporation is now almost completed. 
Of the $75,393,612 which it collected from the railroads as the proceeds of emergency 
charges, it has returned $73,329,458. There may be some further small distribution. 

108 This argument sounded somewhat strange from railroad counsel, since, as 
pointed out by Commissioner Eastman in his dissenting opinion, “the carriers have 
themselves on two separate occasions sought and obtained our approval under that 
paragraph of pooling arrangements which comprehended carriers by railroad general- 
ly throughout the country, rather than groups of parallel and completing lines,” 
citing the express pooling cases, supra, notes 71 and 74. 179 1. C. C. at 229. 

109 /bid., at 218. 
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latter plan will not be pooling, within the meaning of that term as 
used in section 5(1) of the interstate commerce act.’’ 1° 

In subsequent general rate increase cases the Commission urged that 
proceeds of the increases, especially those on bituminous coal, be pooled 
in order to siphon off such revenues from prosperous carriers, such as 
the Pocahontas lines, to those in real need of increased revenues. 444 But 
nothing came of these efforts.1!” 

In the meantime, Congress had made an effort to alleviate the fin- 
ancial problems of the railroads by passage of the Emergency Railroad 
Transportation Act, 1933.1%% This Act created the office of Federal 
Coordinator of Transportation, and provided for the appointment of 
three regional committees composed of railroad representatives, to study 
and recommend to carriers methods of coordinating their operations to 
produce economy and increase efficiency. Where these recommendations 
were not voluntarily carried out by the carriers, the Coordinator had 
power to order them to be put into effect, such orders to be subject to 
review by the Commission. 

One of the stated objects of this Act was ‘‘to avoid unnecessary 
duplication of services and facilities.’’144 Commissioner Joseph B. 
Eastman, who was appointed Coordinator, was of the opinion that this 
purpose could be achieved in many instances by ‘‘the pooling of trains 
or traffic.’’ 145 

He made repeated efforts to institute pooling arrangements among 
groups of carriers. One of his first actions was to direct the regional 
coordinating committees to investigate and report to him on possibilities 
for ‘‘the pooling of train service, and the elimination of uneconomic 
routes.’? 46 Tater, he called on the regional committees to consider ‘‘ar- 
rangements for the consolidation or pooling of traffic or train service, 
freight or passenger.’’ 117 Among the coordinating projects recommend- 
ed by the western regional committee was one for the pooling of passen- 
ger service between Chicago, Kansas City, St. Louis, Omaha, and the 
Twin Cities.1® 

However, due to the restrictive provisions of a section of the Emer- 
gency Railroad Transportation Act 1° which in effect prevented any 
displacement of labor as a result of any project consummated under the 
terms of the Act, large-scale economies were made impossible. In con- 


110 The Commission did not elaborate its reasons for this holding, but it is 
clearly right. Under the lending plan each carrier would get back what it paid into 
the fund, so no carrier would ultimately share in the earnings of any other car- 
tier. The plan was simply a scheme for loans by some carriers to others. 

_ 111 General Commodity Rate Increases, 1937, 223 1. C. C. 657, 745 (1937); 
Fifteen Per Cent Case, 1937-1938, 226 id. 41, 134-136 (1938). 

112 General Commodity Rate Increases, 1937, 229 1. C. C. 435, 445 (1938). 

118 48 Stat. 211. 

114 Section 4. : 

_ 15 Report of Federal Coordinator of Transportation, 1935, House Document 

. 394, 74th Cong., 2d sess. (1936), 35. 

116 Coordinator’s press release of July 10, 1933. 

117 Coordinator’s statement of August 9, 1933. 

118 Senate Document No. 119, 73rd Congress, 2nd session (1934), 75. 

119 Section 7(b). 
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sequence, little or nothing was accomplished under the Act,!*° and it 
expired in 1936. 

The Canadian parliament made a similar effort to reduce waste. 
ful competition between the two great Canadian railway systems. B 
the terms of The Canadian National-Canadian Pacifie Act, 1933,!*" the 
two systems, ‘‘for the purposes of effecting economies and providing for 
more remunerative operation,’’ were ‘‘directed to attempt forthwith to 
agree * * * upon such co-operative measures, plans and arrangements 
as are fair and reasonable and best adapted * * * to effect such 
purposes.’’1*2, It was further expressly provided that ‘‘any such 
measures, plans or arrangements may include and be effected by means 
of * * * agreements for the pooling and division of earnings arising 
from the joint operation of any part or parts of freight or passenger 
traffic, or express, telegraph, or other operating activities or services.’’ 

Pursuant to this statutory mandate, the two railways agreed upon 
a pooling of passenger service between Montreal-Toronto, Ottawa-Brock- 
ville, Toronto-Ottawa, and Quebec-Montreal, and the agreement was ap- 
proved by the Board of Transport Commissioners.!*4 It has been stated 
that this pooling saves the carriers $1,000,000 per annum.!75 

In Great Britain, also, the depression stimulated activity with ref- 
erence to pooling of traffic and revenues. ‘‘Prior to 1932 there were 
several pools in existence for competitive railway traffic, but they were 
all more or less limited in regard to the geographical area covered. Most 
of these pools were set up between about 1905 and 1914.’ 1%6 

The Railways Act, 1921,1** provided for the amalgamation of British 
railroads into four large systems. In section 19 it provided that any 
pools established after the amalgamation should require the consent of 
the Minister of Transport. In 1933 that Minister, after hearing, ap- 
proved a series of elaborate pooling contracts between three of the four 
railways, covering among other things, passengers, merchandise, coal 
and coke, and livestock. The net revenue from these classes of traffic 
was to be divided among the participants in proportions based on their 
actual receipts in the period 1928-30.128 


120 Emergency Freight Charges, 1935, 215 1. C. C. 439, 460-461 (1936). In this 
case the Commission admonished the carriers to eliminate “duplications in facilities 
and service at many points throughout the country which appear to be uneconomi- 
cal and not in the public interest.” 

121 23-24 George V, Chap. 33. This Act was amended by | Edward VIII, Chap. 
25 (1936) and 3 George VI, Chap. 37 (1939). The latter amendment contains ex- 
tensive provision for displaced employees. 

122 23-24 George V, Chap. 33, sec. 16(1). 

128 Fbid., sec. 16(2). 

124 The writer is indebted to A. Beatty Rosevear, Esq., K. C. of the Montreal 
Bar, and J. Raymond Hoover, Esq., of the Washington, D. C. Bar, for the material 
relating to the Canadian pooling. 

125C. E. R. Sherrington, The Economies of Railway Pooling, in Railway Ac- 
counts and Finance, July, 1935, reprinted as Appendix B to Report of Federal Co- 
ordinator of Transportation, 1935, House Document No. 394, 74th Cong., 2d sess. 
(1936), 64. (Page references to this article are to the House Document). 

126 [bid., 64. 

1271] & 12 George V, Chap. 55. 

128 Sherrington, op. cit. supra, note 125, at 65. 
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In 1935 there went into effect an agreement among all four railways 
and the London Passenger Transport Board for pooling of receipts from 
all forms of passenger transport in the London area—rail, electric inter- 
urban, underground, and bus. The receipts involved in this pool 
amounted to from £600,000 to £750,000 per week.?2® It was estimated 
that in 1935 over a half of British railway traffic was involved in some 
pooling arrangement.’*° It was also estimated that the pooling agree- 
ments concluded between 1932 and 1935 would ultimately result in 
economies of £340,000 per annum, of which £280,000 were already being 
realized.1* Of course now that the British railways are to be operated 
by political hacks as a state monopoly, these pooling arrangements will 
presumably cease to exist. 


Air carriers 


The Civil Aeronautics Act of 1938 18? authorized the Civil Aero- 
nautics Board to approve or disapprove ‘‘every contract or agreement’’ 
between air carriers ‘‘for pooling or apportioning earnings, losses, traffic, 
service, or equipment.’’ 183 Air carriers seem not to have availed of this 
provision, and apparently it has been noticed in only one decision of the 
Board. 

In that case 184 two carriers applied for approval of a ‘‘joint flight 
agreement’’ relating to connecting line service between the United States 


and South American points. Paragraph 13 of the agreement provided 
that the parties would make provision ‘‘for the sharing of revenues from 
the transportation of traffic between the United States and Buenos Aires 
and/or Montevideo.’’ At the hearing counsel for the applicants stated 
that there was no certainty that this pooling provision would ever be put 
into effect, and that it was mentioned in the application merely to make 
full disclosure. The Board in its decision stated these facts, and said: 


‘*Rather than indicate a tacit approval and perhaps lead to con- 
fusion in the minds of the parties here as well as of the air trans- 
portation industry, we deem it desirable to disapprove paragraph 
13 of the through flight agreement. * * * In view of these cireum- 
stances, our approval of the through flight agreement is subject to 
the condition that paragraph 13 of that agreement shall be inopera- 
tive and deleted from the agreement.’’ 


THE 1940 AMENDMENT 


In 1939-1940, Congress undertook an extensive revision of the Inter- 
state Commerce Act, which eventually resulted in the Transportation 


_— 


129 Ibid. 66. 

180 [bid. 68 

181 [bid. 69. 

182 52 Stat. 973 (1938). 
188 49 U. S. C. §492. 


134 Pan pwarerengrs Agreement, Docket No. 2423, decided May 5, 1947, 
order serial No. E-570. 
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Act, 1940.1%5 The Commission sought to obtain a modification of see- 
tion 5(1) to enable pooling arrangements to be imposed on carriers with- 
out their consent, thus enabling it to require pooling for the benefit of 
financially weak carriers.4°* The Commission said: 


‘‘We believe it probable that there are numerous situations in 
which railroad traffic (especially less-than-carload traffic) or earn- 
ings could be pooled to the advantage of both railroads and the 
public, and that it is desirable that the Commission be given author- 
ity not only to permit, but to require, such arrangements under 
appropriate conditions. Nor is it necessary, in view of the wide- 
spread and intense competition which the railroads now encounter 
from other types of carriers to lay stress, as in the past, upon the 
competition of railroads with each other.’’ 187 


A similar recommendation had been made in a report to the Presi- 
dent of the United States by the so-called ‘‘Committee of Three’’ con- 
sisting of Commissioners Splawn, Eastman, and Mahaffie, which had been 
appointed to make recommendations concerning railroad legislation.’ 
The Commission thus tried to eliminate the requirement that all carriers 
involved in a pooling assent thereto, which had frustrated its attempts 
to require a pooling of the proceeds of the general rate advances in the 
nineteen thirties. This effort, however, was unsuccessful. 

The Transportation Act, 1940,1°° cast paragraph (1) of section 5 
into its present form. The principal changes in the paragraph as it 
had existed since 1920 were these: 

1. Its coverage was extended to motor carriers and water carriers 
subject to Parts II and III of the Interstate Commerce Act, respectively, 
with a limited ‘‘grandfather clause’’ in favor of existing pooling con- 
tracts of water carriers. All but three of the pooling applications dealt 
with by the Commission since the 1940 amendment have involved water 
and motor carriers. 

2. The law had formerly applied to any contract for the pooling of 
freights, or for the division of aggregate or net earnings or any part 
thereof. It thus applied to a ‘‘money pool’’ of freight or passenger 
traffic and to a physical pool of freight traffic, but did not reach a physi- 
cal pool of passenger traffic. This was of little importance, because 
passengers route themselves and consequently a physical pool of passen- 
ger traffic is usually impossible.14° As amended in 1940 the law now 
reaches any sort of pooling of any type of traffic. 


135 54 Stat. 898. Oa 
_ 1386 Testimony of Commissioner Eastman, as chairman of the Commission's 
legislative committee, before the Senate Committee on Interstate Commerce, April 
13, 1939. Hearings on S. 2009, 76th Cong., 804-810. 
_ 187 Report of the Commission to the House Committee on Interstate and For- 
eign : with reference to H. R. 2531 and H. R. 4307, 76th Cong., March 20, 
138 This report was published under the title of /mmediate Relief for Railroads 
as House Document No. 583, 75th Cong. (1938). The recommendation referred to 
was at p. 40 of this document. 
189 54 Stat. 898, §7. ae a 
140 The only known physical pool of passengers was in the case of the imml- 
grant traffic. Supra, note 40. 
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3. The 1940 amendment extended to pooling of service, as well as 
of traffic and revenue. It is not clear just what effect this has or was 
intended to have. Most pooling that could be called a pooling of ‘‘serv- 
ice’’ it seems would also be a pooling of ‘‘traffic,’’ or would necessarily 
be combined with a pooling of revenues. In three cases decided since 
the amendment, the Commission has found a pooling of service to exist, 
and has approved it. 

In one of these, two carriers on the Great Lakes made an agreement 
whereby each party, to the extent of the capacity unused in the trans- 
portation of its own cargo, would transport at the other’s request such 
traffic as might be awaiting transportation by vessel of the other party. 
The carrier in whose vessel such traffic was shipped was to receive 58% 
of the gross revenue therefrom. The Commission held that this was 
“‘a contract for the pooling of service and division of gross earnings 
within the meaning of section 5(1)’’ and approved it.14! 

In the Pullman Case,!42 the Commission referred to the fact that 
the sleeping car company to be controlled by the railroads would pub- 
lish and collect. fares for sleeping ‘car space on all railroads, and held 
that ‘‘this circumstance, coupled with direct responsibility on the part 
of the collective agency for the safety and comfort of the sleeping car 
passenger, would make the proposed arrangement a pooling of 
service, ’’ 148 

In another case two motor carriers of passengers operating between 
St. Louis and Oklahoma City made an agreement which established the 
schedules each was to maintain between these cities and intermediate 
points; provided for joint use of 35 terminals; and provided that one 
of the carriers should guarantee a minimum revenue per bus-mile to 
the other for that portion of the through route between St. Louis and 
Tulsa. Each party was to retain the entire revenue and bear the entire 
expense of the service actually performed by it. Tickets issued by each 
party were to be honored on busses of the other over the route in ques- 
tion. The Commission granted an application for approval of this con- 
tract, saying (by Division 3) that ‘‘in our opinion it is a contract for 
the pooling of traffic, service, and, to some extent, gross earnings, within 
the meaning of section 5(1).’’ 144 

The agreement establishing schedules of the parties was clearly a 
pooling of service, because each thereby agreed to render a certain pro- 
portion of the total service rendered by both. It is not clear that there 
was any pooling of traffic, since each party was at liberty to get all the 
traffic it could, within the limitation of the agreed schedules. It may 
be that the Commission was of the opinion that the limitation of the 
schedules necessarily limited the proportion of the total traffic that each 
carrier would enjoy, and hence was an apportionment of traffic. 


141 Minnesota-Atlantic Transit Co. Pooling, 247 1. C. C. 319, 325 (1941). 

142 Supra, note 79. 
: <a I. C. C. at 479. There was also found to be a pooling of net earnings 
in that case. 

144 Mo.-Kan.-Okla. Coach Lines and Southwestern Greybound-Pooling, 39 M. 
C. C. 507, 510(1943). 
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The Commission has held that where a carrier agreed with other 
carriers which had a minority stock interest in it, to restrict its schedules 
until its load factor reached a certain percent, this was not a pooling, 
but was simply an agreement ‘‘to prevent the operation of busses with- 
out sufficient revenue passengers’’ and hence to protect the investment 
of the three stockholding carriers.14° The Commission indicated very 
clearly, however, that if there had been a correlative restriction on the 
schedules of the other parties to the contract, a pooling would have 
resulted. It said of the agreement before it, ‘‘* * we perceive no cor- 
relative surrender or contribution by the other parties such as is neces- 
sary to the existence of a pool in the common interest of all, and from 
which all would share without regard to individual performance.’’ 

4. As originally enacted and as worded until 1940, section 5(1) ap- 
plied to agreements to effect pooling between ‘‘different and competing 
railroads.’’ As reworded in 1940, the reference to ‘‘different and com- 
peting railroads’’ was eliminated, and the section applies to any con- 
tract between carriers ‘‘for the pooling or division of traffic, or of serv- 
ice, or of gross or net earnings, or of any portion thereof.’’ But the 
Commission in a very convincing opinion has demonstrated that this 
does not broaden the statute ‘‘so as to include contracts, agreements, or 
combinations where no competitive conditions are involved.’’ !#¢ 

Where a group of competing motor carriers proposed to use a joint 
instrumentality to undertake certain functions on behalf of all the car- 
riers, including routing traffic among them, the Commission held that 
this arrangement constituted a pooling.'47 The application for approval 
was denied, however, because of the failure of applicants to supply cer- 
tain information requested by the Commission, and because two of the 
applicants had not assented to the pooling by executing the contract. 

Where the owners of a number of vessels operate them through a 
common agent, who collects the revenues and divides them among the 
vessel-owners in agreed proportions, the Commission holds that no pool- 


145 Atlantic Greyhound Corp.-Pooling, 37 M. C. C. 543 (1941). In this case 
the Commission also held that an agreement by a carrier to pay another carrier 
for terminal services, such compensation to be a percentage of the first carrier's 
gross revenues from traffic derived from the terminal, is not a pooling agreement. 

146 Application of Pullman Co. under Sec. 5(1), 259 1. C. C. 41, 45 (1944). In 
this case an operating contract between a single railroad and the sleeping car com- 
pany that furnished service on its lines, which provided for the division of sleep- 
ing car revenue between the two companies, was held not to be a pooling con- 
tract within the Commission’s jurisdiction under §5(1), because there was no com- 
petition between the railroad and the sleeping car company for sleeping car traffic. 
It was distinguished in Proposed Pooling of Railroad Earnings and Service, 268 
1. C. C. 473, 491 (1947), where the Commission took jurisdiction of an agreement 
among a large group of railroads, many of them competitors, concerning the con- 
duct of sleeping car operations on their lines. Re 

147 Freightways—Pooling, 39 M. C. C. 519 (1944). However, where the joint 
instrumentality is limited to assisting the carriers in routing and billing through 
freight, in advertising, etc., and has no power to apportion or divide competitive 
traffic among the members, the Commission holds there is no pooling within its 
wo under section 5(1). Transco System, Inc.—Pooling, 39 M. C. C. 50l 
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ing results, on the theory that the only carrier involved in such a trans- 
action is the managing agent.'*® 


CONCLUSION 


Pooling contracts are arrangements between competing carriers 
whereby some portion of their traffic or service, or the earnings there- 
from, are divided or apportioned between them in agreed proportions 
otherwise than according to individual performance. Originally con- 
ceived as devices for preventing competitive reduction of rates, they 
attracted widespread public opposition. The original Act to Regulate 
Commerce absolutely prohibited pooling contracts by carriers, although 
some of the more informed members of Congress urged that they be 
allowed when authorized by the Interstate Commerce Commission. 

When in the course of time it came to be realized that pooling ar- 
rangements might be utilized to effect desirable cooperation between 
carriers to achieve economies of operation and to prevent uneconomic 
duplication of service, the absolute prohibition was relaxed to make 
such arrangements lawful when approved by the Commission. No pub- 
lie injuries or evils have followed, and competition between carriers has 
not been materially impaired. On the other hand, while no spectacular 
results in the way of eliminating waste and duplication of service have 
been achieved, there have been substantial benefits. Such recent criti- 
cism of the carriers for their conduct in regard to pooling as there has 
been, has been for their failure to resort more frequently to pooling 
arrangements. At least it has been demonstrated that it is in the best 
interest of transportation efficiency that this particular form of cooper- 
ation between carriers be permitted when approved by the Commission, 
rather than being rigidly proscribed. 


148 War Shipping Administration Temporary Authority Application, 260 |. C. C. 
589 (1945) (see especially the concurring opinion of Commissioner Aitchison); Ar- 
row Line Pooling, 261 id. 595 (1946). 





Recent Trends In Spotting-Charge Cases * 


By Witu1am B. BrowpeEr 


Attorney, Union Tank Car Company, Chicago, Illinois. 


There appear to be today two concurrent trends in cases concerning 
the amount of terminal service which rail carriers are obligated to ren- 
der under their line-haul rates. One trend is merely the familiar pat- 
tern of the courts’ continuing to sustain decisions of the Interstate 
Commerce Commission requiring the carriers to impose an additional 
charge for spotting cars at certain industries for loading or unloading. 
A new trend appears in the decisions of the Interstate Commerce Com- 
mission and gives real hope for a permanent settlement of the long 
controversy over these cases to the satisfaction of all concerned. 

Many of you have participated in the terminal-service cases and 
are familiar with the course of this litigation. But for the benefit of 
those who are less familiar with the subject, a brief statement of the 
historical background may be helpful. Probably no other line of cases 
before the Interstate Commerce Commission has involved more prolong- 
ed litigation. 

The Commission’s first decision was issued in 1935 and was entitled, 
‘““Ex Parte 104, Practices Of Carriers Affecting Operating Revenues 
Or Expenses, Part II, Terminal Services.’’1 The basic question for de- 
termination was: What terminal services are the railroads obligated to 
render under their line-haul rates? The custom in this country has al- 
ways been to include origins and destination terminal services within the 
line-haul rate without additional charge. The Commission recognized 
this practice in its decision but held that the line-haul rate did not in- 
elude terminal services in every instance. According to the Commis- 
sion’s findings in these Ex Parte 104, Part II, cases, the line-haul rate 
includes terminal services only if the placement of a car for loading or 
unloading can be performed by the carrier at its ordinary operating con- 
venience without interruption or interference caused by the physical lay- 
out of a plant or the industrial operations. Difficulties, however, have 
arisen in trying to apply this principle 2 to the various sets of facts exist- 
ing at the numerous industries which have been subject to specific in- 
vestigation by the Commission. 


* Before the Chicago Chapter of the Interstate Commerce Commission Pract 
tioners Association, September 5, 1947. 

tae i. G, ©. The original decision contained no order. Orders applicable 
to specific industries were included in the numerous supplemental decisions which 
have followed the original report. 

2 Time did not permit the discussion of all of the principles and rules which 
the Commission has expressed in support of its decisions in these cases. Reference 
hereinafter to the term “general principles of the Commission” is meant to include 


not only this basic one but all of the others which are found in the Commission's 
reports. 
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It should be said that there was good reason for the investigation. 
Abuses existed in many places in the form of excessive allowances and 
services. I believe that in general the proceeding has brought good 
results. But the turbulence of the litigation has been caused by the 
feeling on the part of the carriers and industry alike that in some in- 
stances the Commission has gone too far. 

Incidentally, it is interesting to note that the shippers and the 
carriers, who ordinarily are opponents, have been aligned on one side 
in this controversy and the Commission has stood alone on the other. 
As a result, the proceeding has afforded a striking example of an ad- 
ministrative body acting as prosecutor and judge in the same proceed- 
ing. 

Little need be said about the old trend. As I stated at the outset, 
it is merely a continuation of the general course which these proceedings 
have followed since 1935. The latest decision by the Supreme Court 
in the Corn Products Refining Company Case* shows that the courts 
still refuse to set aside the Commission’s orders in these cases. It should, 
by now, be pretty well established that, insofar as this subject is con- 
cerned, fighting the Commission in the courts is futile. 

The new trend, however, is of more interest and more importance 
because it points the way not to a reversal of the Commission’s princi- 
ples but to a satisfactory solution in compliance with them. The theory 
involved in this approach is one of divide and conquer. (When I say 
“divide,’’ I refer to dividing a plant for switching purposes and not 
to dividing the Commission—differences of opinion among the mem- 
bers of the Commission have existed from the beginning.) 

Perhaps this method of solving the switching problem will not be 
effective in every case. Obviously it is applied primarily to those in- 
stances where more than one carrier reaches a given industry. If a 
plant as a unit cannot be switched in conformity with the Commission’s 
principles, perhaps a division of the plant into separate units for switch- 
ing purposes will enable each carrier to operate within its unit in full 
conformity with the principles upon which free service is predicated. 

Within the last year, there were two. clear-cut decisions by the 
Commission (involving industries where spotting services have repeated- 
ly been held to be beyond the scope of the carriers’ obligation under 
their line-haul rates) holding that spotting services may be rendered 
without additional charge. 

The first case was switching elevator C, Staley Plant at Decatur, 
Il The Commission held that services to and from one section of the 
plant, namely, the large grain elevator, were not excessive and were 
included within the Illinois Central’s obligation under its line-haul 
rates. However, the services performed by the other carriers switching 
the remainder of the Staley plant were still deemed by the Commission 
to be excessive and to require the imposition of an additional charge for 


—— 


- 3Corn Products Refining Co. v. U. S., 67 Sup. Ct. 1521; affirming 69 F. Supp. 
4266 I. C. C. 213, decided September 13, 1946. 
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the placement of cars. It would seem that the principle which allows 
one portion of the plant to be separated for switching purposes could 
be extended to include the entire industry provided, of course, a satis- 
factory plan for division of the plant could be worked out that would 
enable all other switching operations to be performed in full compliance 
with the Commission’s principles. 

The second decision actually did apply this principle of division to 
an entire industry, the Standard Oil Refinery at North Baton Rouge, 
La.® In this case, the carriers (L&A and IC) serving the plant divided 
the plant into two parts for switching purposes. Each part was sepa- 
rate from the other, and the services rendered by each carrier were held 
by the Commission to be simple operations performed at their ordinary 
operating convenience without interruption or interference by the in- 
dustry and, therefore, were services which the carriers are obligated to 
render under their line-haul rates. 

It is my opinion that these two decisions constitute a trend which 
signifies a willingness on the part of the Commission to dispose of this 
troublesome litigation to the satisfaction of all concerned. I repeat, 
however, that there is no reason to believe that the Commission will 
change the principles which it has followed in these proceedings, but 
it does offer real encouragement to those industries which, by dividing 
their plants, can enable the carriers to switch the plants in full conform- 
ity with the principles of the Commission. 

Three observations should be made in connection with the develop- 
ment of what I have termed the new trend. In the first place, opposition 
to the Commission on the part of the carriers and industries does not 
solve the problem; cooperation is essential. Secondly, the parties must 
comply with the Commission’s principles. And thirdly, the industry 
and the railroads involved must prove to the Commission and its staff 
that all the facts have been revealed. 

In addition to the trends which have been mentioned, I should like 
to discuss three interesting and important sidelights which have develop- 
ed in connection with these terminal-service cases. 

The first concerns the matter of the ownership and maintenance by 
railroads of industry tracks. In four recent Ex Parte 104, Part Il, 
eases the Commission has applied the language which it used in the 
Sioux City Switching Case ® to the facts which it uncovered in this in- 
vestigation: John Morrell & Company Terminal Allowance, 263 I. C. C. 
69; American Smelting And Refining Company Terminal Service, 263 
I. C. C. 719; 266 I. C. C. 349; Anaconda Copper Mining Company 
Terminal Service, 264 I. C. C. 103; 266 I. C. C. 387; 268 I. C. C. 167; 
and Switching Elevator C, Staley Plant At Decatur, Ill., 266 I. C. C. 
213. In each of these cases, the Commission stated that the ownership 


5 Standard Oil Company Of Louisiana Terminal Allowance, 266 1. C. C. 437, 
decided October 29, 1946. 


6 Sioux City Terminal Railway Switching, 241 1. C. C. 53; 241 I. C. C. 623. 
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and maintenance of industry tracks by carriers without compensation 
is unlawful in violation of section 6(7) of the Interstate Commerce Act, 
and in the Morrell Case such ownership and maintenance was also held 
to be a violation of the Elkins Act. In a fifth case, Archer-Daniels- 
Midland Company Terminal Services, 259 I. C. C. 455, the Commission 
observed that the Illinois Central owned and maintained the industry 
tracks without compensation, but no intimation was given that such was 
unlawful. It is no secret, however, that the Illinois Central is threatened 
with indictment in connection with these tracks located on the property 
of Archer-Daniels-Midland Company at Decatur, Ill. This is a matter 
of genuine interest to most industries and to all railroads for it is a 
matter of common knowledge that virtually every railroad in the country 
has similar situations. 

The second interesting sidelight in connection with terminal-service 
cases involves a matter of the Commission’s interpretation of the official 
lines’ general terminal tariff.7. It would seem that, in publishing this 
tariff, the carriers have accomplished little towards solving any prob- 
lems in connection with spotting cases. The tariff provisions are stated 
in general terms and merely recite the broad basic general principles of 
the Commission. Their application to any given industry requires 
virtually the same consideration as was necessary before the effective 
date of the tariff. In its decision in the Elevator Case, the Commission 
said that the tariff did not change any of its principles. In Corn Prod- 
ucts Refining Company Terminal Service, 266 I. C. C. 181, the Com- 
mission held that most of the tariff did not even apply to such an indus- 
try as this where interferences were inherent and continuous. In the 
Standard Oil Case, and in a decision involving terminal services at the 
Union Tank Car Company’s repair shops at North Baton Rouge.’ the 
tariff was held to apply, the Commission stating that the services rend- 
ered at these two industries are services which the carriers are obligated 
torender under their line-haul rates in accordance with the provisions of 
the tariff. Incidentally, the application of this tariff to the switching of 
cars of freight was a specific issue in the Union Tank Car Company Case. 

The Commission’s decision in the Union Tank Car Company Case 
constitutes the third sidelight in connection with these terminal-service 
proceedings. This case involved two separate subjects: the switching 
of ears of freight to and from the repair shop, and the switching of 
empty tank cars for repair. 

In spite of the parties’ contentions that this latter subject was 
titirely outside the scope of the Ex Parte 104, Part II, proceeding and 
that there was no evidence in the record to support a finding on the 
subject, Division 3 held that the switching of empty tank cars for re- 
pair to and from the property of the Tank Car Company without com- 
pensation was unlawful. The Division found that the movement of 


_— 


TW. S. Curlett No. 154-A, I. C. C. No. A-833. 
8Union Tank Car Company Terminal Service, 268 |. C. C. 338. 
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empty tank cars for repair, cleaning, or storage was the transportation 
of property and, therefore, the performance of such service without 
charge was unlawful. It said the carriers were bearing a double burden 
by performing a service which they had already paid for in the form 
of the mileage-allowance compensation. The Division further held that 
the movement of cars of freight in certain instances (where the move 
ment was obstructed by the presence of an empty tank car) was service 
beyond the obligation of the carriers under their line-haul rates. 

The entire Commission, upon reconsideration, reversed the Division 
on both features of the case. It held that service in connection with 
the switching of cars of freight was lawfully covered by the carriers’ 
general terminal tariff and that, if an interruption in the movement of 
such cars occurred, a charge would be imposed in accordance with the 
terms of and under the conditions described in the tariff. With regard 
to the switching of empty tank cars, the Commission held that their 
movement to and from the repair shops was not the transportation of 
property within the meaning of section 6(7), for which a charge must 
be made. 

Moreover, the entire Commission reversed the Division’s finding 
that the mileage allowance paid by the carrier to the one who furnished 
the car already included compensation for the service and consequently 
by rendering it the carrier was assuming a double burden. No finding 
was made on this subject; the Commission merely held that the ques 
tion whether the mileage allowance which the railroads pay for the use 
of privately-owned tank cars includes the cost of such switching has no 
bearing on the issue in this proceeding. 

In summing up the development of what I consider to be the im- 
portant trend in the Ex Parte 104, Part II. proceedings, these observa 
tions can be made: The Commission, I believe, wants to be rid of this 
investigation as much as the carriers and the industries do. But it is 
apparent that even Supreme Court victories for the Commission will not 
eliminate the controversies so long as some industries must pay addition- 
al charges while other industries do not. The Commission will not 
change its principles in order to dispose of the matter, but it has shown 
a willingness to cooperate with the aggrieved parties. The most promis- 
ing path leading out of the maze of confusion and litigation now seems 
to be the path of dividing up the industries for the purpose of simplify- 
ing the switching service. Constant attention, however, must be given 
to the subject, and industries and carriers alike should see that service 
at all plants conforms to the Commission’s general principles. 
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A Review Of The Report Of The President’s 
Advisory Committee On The Merchant Marine 


By WarREN PRIce, JR.* 


In March 1947, President Truman created a so-called ‘‘ Advisory 
Committee on the Merchant Marine’’, which was composed of five mem- 
bers, headed by K. T. Keller, President of the Chrysler Corporation. 
The other members appointed were Marion B. Folsom, Treasurer of 
Eastman Kodak Company; Andrew W. Robertson, Chairman of the 
Board, Westinghouse Electric Manufacturing Company; James B. 
Black, President, Pacific Gas and Electrie Company; and Vice Admiral 
Edward L. Cochrane, formerly Chief, Bureau of Ships, U. S. Navy, and 
President, Society of Navy Architecis and Marine Engineers. 

In his letters appointing the various Committee members the Presi- 
dent referred to the critical problems which the country faces as an 
aftermath of the war in connection with the construction, modernization 
and maintenance of an adequate merchant fleet, and to the urgency of 
the need for the formulation of a sound merchant marine policy. He 
requested the Committee to study the entire problem and after con- 
sultation with the Navy Department, the Maritime Commission, and 
with representatives of the ship operation and shipbuilding industries 
to present for his consideration ‘‘recommendations as to the number and 
type of merchant vessels to be constructed annually under a stable, long- 
range program, as well as any other recommendations that the Com- 
mittee feels will prove helpful’’. 

In connection with the preparation of its report, which was sub- 
mitted to the President in Nevember 1947, the Committee held a series 
of hearings extending over a period of five months. During the course 
of these hearings it met with representatives of the various Government 
agencies concerned, with representatives of the shipping and shipbuild- 
ing industries and with trade and labor organizations. According to 
the Foreword to its Report more than one hundred individuals personal- 
ly appeared before it and numerous additional statements were sub- 
mitted in writing by others. 

The Committee’s Report comprises 69 printed pages and the specific 
reeommendations contained therein are placed in ten separate categories. 
Although space will not permit a detailed analysis, an attempt will be 


made to touch upon all aspects of the Report that are believed to be of 
interest to I. C. C. practitioners. 


The general approach of the Committee to the critical problems 
turrently confronting the American Merchant Marine and the philoso- 
phies underlying its specific recommendations for the solution of these 


_—_— 


*Mr. Price is Attorney for Waterman Steamship Corporation, and a member 
of the Association of I. C. C. Practitioners. 
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problems are believed to be fairly well summarized in the following 
excerpt from page 63 of its Report: 


‘‘The Committee believes *** that ultimately the best prospeet 
for a strong progressive United States Merchant Marine lies in one 
that is to the greatest degree possible privately owned and privately 
operated ; that Government assistance should be only to the extent 
necessary to maintain it at a size which shall have been determined 
to be the minimum necessary for reasons of security, by placing it 
on a fair competitive basis in essential foreign trade routes, and by 
protecting it against discriminatory practices in its domestic sery- 
ices; and that Government ownership and charter operation should 
be reserved only for such cases as may develop where the conditions 
of the service involved clearly preclude private ownership. 


**Such a policy must make allowance for the freedom of action, 
incentive, and initiative required by private enterprise if it is to 
be able to develop its commercial service and build up business in a 
highly competitive field, but must provide as well for the regulation 
necessary to assure that public funds expended are used to pro- 
mote public interests. It must insure that the people of the United 
States obtain full value from these funds, in the form of a mer- 
chant marine which will guarantee their free access to the markets 
of the world in times of peace and which will provide the necessary 
measure of security in time of war. Government assistance must 
not be perverted to support or foster inefficiency or incompetence, 
neither must Government regulation be so stringent as to hamper 
the legitimate effort of private enterprise to develop a remunerative 
business. The adjustment of these factors is indeed one of the 
most complex and vexing problems involved in the relationship be- 
tween the Government and the maritime industries today, and is 
one which will continue to require sound judgment and constant 
vigilance.’’ 


The Committee’s Recommendations 


The Committee’s specific recommendations are discussed _herein- 
below in the order in which they appear in the Report: 


1. Reorganization of the Maritime Commission—The Committee is 
of the definite opinion that the important functions that Congress has 
entrusted to the Maritime Commission cannot be performed adequately 
under that agency’s existing statutory structure and that the Commis 
sion therefore should be reorganized. The proposed plan of reorganiza- 
tion calls for the formation of a ‘‘Maritime Administration’’ under @ 
single Administrator, who would report directly to the Secretary of 
Commerce in time of peace and would rank as an Under Secretary. The 
Administrator would be charged with the executive and operative fune- 
tions presently assigned to the Maritime Commission and these functions 
would be ‘‘ physically divorced’’ from the Commission itself. The Mar 
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time Administrator’s office would be, in effect, a liaison of the shipping 
industry with the various governmental agencies whose interests are 
affected by, or bear upon, shipping and shipbuilding programs. 

In addition to the Maritime Administration the Committee recom- 
mends that a ‘‘Maritime Board’’ composed of five members be set up 
under the Merchant Marine Act of 1936. In this Board would be vested 
the quasi-legislative and the quasi-judicial functions for which the Mari- 
time Commission is now responsible. 

The Committee believes that the present statutory provision to the 
effect that no person shall be appointed to the Maritime Commission who 
has been associated with the marine industry for three years prior to the 
date of the appointment eliminates men who are especially well qualified 
to serve on the Commission and therefore should be repealed. It is of 
the opinion that disassociation with the industry should be required only 
during the tenure of office. 


2. Construction Financing.—The Committee recommends that, as a 
much needed encouragement to the investment of private capital in ship 
construction, during at least the next three years shipbuilding contracts 
be placed at the maximum construction differential subsidy of 50% 
permitted under the Merchant Marine Act of 1936. 


3. Building Program.—The Committee considers it of prime im- 
portance that a shipbuilding program be embarked upon at once, with 
main emphasis on the construction of passenger vessels. It finds that 
our prewar passenger carrying fleet of 127 vessels with a capacity of 
38,357 persons has been reduced to a total of only 36 under-age, high 
quality ships that are in service, being reconditioned or are under con- 
struction, which ships have a total capacity of only 8,333 persons. The 
report states that military as well as peacetime commercial needs call for 
the building of about 46 passenger carrying vessels over the next 4 
years, as well as for the inception of a freighter and tanker program. 

The Committee makes reference to a study of prospective require- 
ments for passenger carrying vessels in foreign trade and in certain 
domestic services which had been submitted to it by the Maritime Com- 
mission, and found that industry in general substantiated the need 
for the services proposed by that agency. However it finds that industry 
is inclined toward the construction of more conservative types of vessels 
than proposed by the Maritime Commission and is of the opinion that, 
consistent with national security considerations, preference should be 
given to industry recommendations. The Committee further finds that 
although industry has expressed itself as being willing and desirous 
of investing capital in vessels for the operation of most trade routes, 
some services can, at least initially, be put into operation only on a 
Government-owned chartering basis. 

Certain estimates and recommendations that have been made as to 
the proper size of the post-war American Merchant Marine are set forth 
and discussed by the Committee. It finds that all of these estimates fall 
within the lower limit of 860 ships of 8,900,000 deadweight tons and the 
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upper limit of 1325 ships of 13,350,000 deadweight tons, the mean of 
such estimates lying slightly above 1000 ships of between 11,000,000 
and 12,000,000 deadweight tons. It is the Committee’s opinion that 
under current conditions this mean represents a reasonable minimum 
size of an active seagoing fleet to meet the country’s security require- 
ments, ‘‘providing that it is kept at a high pitch of efficiency by being 
composed of fast modern ships; is properly balanced as to type between 
passenger-carrying vessels, dry cargo vessels, and tankers; and is backed 
up by a reserve of inactive ships also balanced as to type and kept in 
a state of reasonable preservation and readiness.’’ 

The Committee is of the opinion that the withdrawal by Congress of 
Maritime Commission control of the former construction revolving fund 
(except moneys required for limited 1948 expenditures) prevents the 
inauguration of an effective and satisfactory continuing ship construction 
program. It therefore recommends either that a revolving fund in 
limited amount be restored, or a separate shipbuilding authorization, 
with suitable contract authority, be established. It appears to prefer the 
former scheme because of its flexibility. 

A detailed program of proposed passenger vessel construction for 
1948-1951, indicating the number of ships to be built in each year, the 
route upon which they are to be operated, and their tonnage and pas- 
senger capacities is set out by the Committee in its Report. The pas- 
senger capacity represented by the proposed program, in shins to be 
eompleted by 1953, is less than 40% of the total passenger traffic which 
the Department of Commerce estimates will be traveling overseas by 
water in 1950. The approximate cost of the program, based on Mari- 
time Commission estimates at present price levels, is put at $500,000.000 
to $600,000.000, or an average of about $150,000,000 a year. The Com- 
mittee anticipates that a considerable portion of this initial outlay will 
be recovered by the sale of the ships to private operating companies. 

Although the Committee lays by far the greatest stress upon the 
need for immediate construction of passenger carrving vessels, it be- 
lieves that national security considerations also require the building of 
a number of prototype high-speed dry cargo and tanker vessels, the 
eosts of which are not included in the above estimates. 


4. Depreciation and Reserve Funds.—The Committee refers to the 
disparity in treatment under the Merchant Marine Act of 1936, insofar 
as taxation, depreciation, and the accumulation of reserve funds are 
concerned, as between steamship lines holding operating differential 
subsidy contracts in foreign trade on the one hand, and foreign trade 
lines running without operating subsidy on the other. The Committee 
recommends that non-subsidized companies in foreign trade be per- 
mitted to enter into voluntary agreements with the Maritime Commission 
to establish reserve funds under the provisions of Section 607 of the 
Act now applicable only to subsidized companies. ‘‘This would remove 
a disparity in tax treatment, would permit non-subsidized companies 
to accrue depreciation when not earned, and would facilitate their 
accumulation of reserves. It would put all companies engaged in for- 
eign trade on the same basis except as to direct subsidy payment.”’ 
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5. New Ships for Domestic Scrvices——The Committee expresses con- 
cern over the current failure of domestic carriers of general cargo and 
passengers to replace tonnage which they lost during the recent war. 
It points out that prior to World War II domestic shipping comprised 
over two-thirds of the United States Merchant Marine and that in 1939 
the seagoing domestic fleet totalled 772 vessels, of which 468 ships of 
3,160,000 deadweight tons were dry cargo or combination vessels, and 
304 ships of 3,340,000 deadweight tons were tankers. In March of 1947, 
however, the privately owned seagoing domestic fleet totalled but 316 
vessels, of which 218 ships were tankers and only 98 ships were dry 
cargo or combination vessels. 

The Committee refers to the fact that at the outbreak of the recent 
war substantially all seagoing domestic shipping was requisitioned by the 
Government and diverted to offshore operations. It states that since the 
end of the war, due to high operating costs, comparatively low rate 
levels, and the non-availability of suitable type ships at sufficiently low 
prices, the domestic shipping industry has been unable to resume its 
prewar importance. ; 

The Committee makes the following recommendations for improving 
the situation with respect to domestic shipping: 


(a) The Interstate Commerce Commission is urged to effect a rapid 
resolution of the rail-water competitive rate problems which are now 
before it for adjudication. Presumably the Committee is referring to 
current Commission proceedings arising under Docket Ex Parte 164. 
The Committee quotes from a report of the Board of Investigation and 
Research entitled ‘‘The National Traffic Pattern’’ which is on the 
general subject of the rail-water competitive situation. The quoted 
section of the report in part states that much traffic moves by rail which 
water carriers could handle adequately and economically; that ‘‘such 
rail traffic moves at water-compelled rates at a loss to the railway, and 
water lines are prevented from obtaining profitable business. Such 
freight is thus diverted to the rails without profit to any carrier, and 
there is an economic loss to the public as well.’’ 

According to the Committee, whether or not a large number of 
ships will return to operation in the domestic trades will depend upon 
the outcome of the aforementioned proceedings. 


(b) The Committee recommends that the Government sponsor a 
concerted cooperative effort by shipping companies, shippers, ship de- 
signers, maritime labor, port authorities, and interested Government de- 
partments toward the reduction of cargo handling costs. It emphasizes 
the generally antiquated, slow and expensive methods now employed in 
the handling of dry cargo in ocean shipping. It points out that although 
cargo handling cost is an important factor in all shipping, its impact 
on certain domestic trades is particularly severe because of the relatively 


short hauls involved and because of competition with rail transportation 
systems. 


(c) The Committee recommends that after the expiration of the 
sales provision of the Ship Sales Act of 1946 approximately 250 surplus 
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Liberty and Victory ships, and ships of the smaller types remaining 
in Government ownership, be offered for sale on a competitive bid basis 
until January 1, 1949, with the condition that these vessels will be 
operated exclusively in domestic trades. Adjustment of prices of ships 
already sold under the Ship Sales Act and designated for domestic trade 
operation exclusively is then recommended on the basis of the average 
price realized on vessels of the type sold on competitive bids. 


(d) The Committee recommends that the construction of passenger 
carrying vessels for operation to Alaska, Puerto Rico and certain Pacific 
islands be initially financed by Government funds and that they be 
placed under private operation on a negotiated basis at a price which 
offers reasonable prospects of commercial success. This recommendation 
appears to be based on information furnished to the Committee that the 
economies of the areas involved will not support a rate structure adequate 
to be remunerative on a capital investment necessary to cover the full 
current costs of suitable new vessels built in the United States. 


6. Operating Personnel.—Although the Committee indicates that it 
has not attempted to study in detail questions involving operating per- 
sonnel in the shipping industry, it recommends serious consideration and 
study of certain problems in this field which have been brought to its 
attention. 


(a) The Committee believes that ways must be found to assure 
efficiency, continuity and reliability of steamer service; that unless regu- 
lar service at reasonable rates can be maintained business will inevitably 
shift to more reliable agencies. 


(b) The Committee recommends the continuation of the Maritime 
Commission’s training program for licensed and unlicensed personnel 
which, according to its understanding, has contributed significantly to 
the standard of service afforded on American ships. 


(ec) The Committee advocates the continuation of the type of serv- 
ices now being provided by United Seamen’s Service, Inc. to American 
seamen in foreign ports. 


7. Distribution of Ship Construction.—In this connection the Com- 
mittee refers to the importance of preventing the concentration in one or 
two shipyards of the relatively small volume of tonnage that is to be 
built in the near future. It refers to the provision in Section 502(f) 
of the Merchant Marine Act of 1936 which provides for the distribution 
of the building of groups of ships of the same design to several yards, 
without penalty to the shipping company purchasing the ships. It 
recommends that in administering this provision the unit sales price to 
the operating line be determined on the basis of the low responsible bid 
for construction of the largest practicable number of the entire class in 
a single yard, rather than arbitrary smaller divisions of the class. The 
Committee further recommends that in order to minimize the violent 
fluctuations in the level of activity which have heretofore characterized 
the shipbuilding industry the Naval and Merchant Marine building re 
quirements be coordinated, and that building constructions be spaced 

















JANUARY, 1948 ~ 323 





with respect to time so as to achieve a reasonably constant work load 
in the various shipyards. 


8. Progressive Replacement of War-built Tonnage.—The Committee 
expresses concern over the fact that inasmuch as a large percentage of 
the dry cargo and tanker tonnage in the American Merchant Marine 
today consists of ships built during the recent war, these ships will de- 
preciate as a block, and become obsolete at approximately the same 
time. The Committee is of the opinion that this block obsolescence can 
most effectively be avoided by the establishment of a relatively uniform, 
progressive replacement program. To promote the building of new 
cargo tonnage the Committee recommends amendments to the Merchant 
Marine Act of 1936 as follows: 


(a) Section 503 of the Act should be amended to permit approval 
to sell to foreigners vessels built with a construction differential subsidy 
when all indebtedness to the United States on account of such vessels 
has been discharged, even though the vessels may be less than 20 years 
old; provided that (1) the vessels are not essential for national security 
purposes and (2) the proceeds of such sale are applied to the construc- 
tion of new vessels. 

(b) Section 510 of the Act should be amended to reduce the minim- 
um age limit at which vessels may be classed as ‘‘ obsolete vessels’’ by the 
Commission, for purposes of exchange for an allowance of credit on the 
construction of new tonnage, from 17 years, as now provided, to 12 years. 
This amendment is recommended to be applicable only for a period of 
about nine years following enactment, since it is designed merely as a 
temporary provision to permit the early commencement of the replace- 
ment program for war-built tonnage. 

The Committee further recommends that in order to encourage the 
exchange of obsolete vessels for allowances of credit for the construc- 
tion or purchase of new vessels, the Administration should follow a 
“realistic view’’ in the interpretation of Section 510(d) of the 1936 Act 
when determining the fair and reasonable value of the obsolete vessels 
turned in for exchange. 


9. Security for Purchase Price-——The Committee recommends that 
the Government waive its right to sue for a deficiency judgment for the 
purchase price of large, fast passenger carrying vessels specially de- 
signed for a particular route, in the event that default by the purchaser 
is due solely to the closing of the route which the vessel was designed to 
serve, and if the vessel is not adaptable to another commercial route. 
The Committee is of the opinion that shipping companies who are in- 
terested in purchasing these types of vessels will be more willing to do 
so if their purchase liability is limited to the security value of the vessel 
under the circumstances named. 


10. Sea-Air Transportation—The Committee alludes to the fact 
that some experienced ship operators in overseas trade desire to operate 
airlines subsidiary to, or complementary to, their shipping service in 
the belief that coordinated air-water transportation would better enable 
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them to develop and maintain both their freight and passenger business, 
These operators had also advanced the belief that the widespread orga- 
nizations of offices and agencies which they had built up in the trade 
areas they serve could contribute greatly to the development of air 
transport. The Committee indicates that certain representations made 
to it raise the question whether present subsidy practices in some cases 
permit one important carrier system to benefit unduly from Govern- 
ment aid, to the detriment of another important carrier system. 

The Committee does not consider that it is either constituted or 
equipped to make any findings with respect to these representations and 
has made no individual study of the facts. However, on the basis of 
the testimony heard, it recommends that a thorough study be made to 
determine : 


1. whether air mail contract payments are or are not being used un- 
fairly to depress rates below reasonably compensatory levels for the air 
lines carrying passengers in competition with steamship companies; and 

2. whether the development of both air and water transportation 
services, so essential to national defense, would be furthered or retarded 
by permitting coordinated operations. 


Following is a chart showing the organization of the Maritime Com- 
mission as of October 28, 1947. 
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Federal Excise Taxes On Transportation 
By R. L. Errencer, Jr.* 


The Treasury Department released on Friday, December 19, 1947, a 
study made by its staff entitled, ‘‘Federal Excise Taxes on Transporta- 
tion’’. A foreword says that this study is one of a series on the com- 
modities and services subject to excise tax, the purpose of which is ‘‘to 
make available data on tax rates, revenue and the economic background 
of the industry and to discuss the effects of the tax on profits, on business 
costs and competition and on consumers’’. 

Before any of these studies were released, the Secretary of the 
Treasury in an appearance before the Committee on Ways and Means, 
House of Representatives, holding hearings on ‘‘Revenue Revisions, 
1947-1948’’ last May, made the following comment on excise taxes : ‘‘The 
Federal Government now imposes excise taxes on more than fifty com- 
modities or services, most of which were substantially increased or new- 
ly imposed to help in the financing of the war. * * * It is now appropri- 
ate to re-examine these excises with a view to fitting them together into 
a coherent system adaptable to our peace time requirements. Each of 
the excises imposed should be carefully considered with a view to redue- 
ing or eliminating those which are extremely regressive, which enter in- 
to business costs, which are unduly burdensome on profits of particular 
industries, or which are unusually difficult to administer’’. 

The study on transportation taxes clearly indicates that such taxes 
are of a character which the Secretary said should be reduced or elimi- 
nated. In fact, the only reason developed for their retention in the 
postwar tax structure is that they produce about one-half billion dollars 
in revenue annually, all of which is collected for the government by the 
furnishers of the transportation services. 

The passenger tax became effective with respect to amounts paid 
on and after October 10, 1941. The property tax applies to amounts 
paid on and after December 2, 1942 for transportation originating after 
November 30, 1942. The revenue yields for the two taxes are shown 
hereunder. 

(In Millions) 











Fiscal Year Passenger Tax Property Taz Total 
1942 $ 21.4 $ — $ 214 
1943 87.1 82.6 169.7 
1944 153.7 215.5 369.2 
1945 234.2 221.1 455.3 
1946 226.7 220.1 446.8 
1947 244.0 275.7 519.7 

Total $967.1 $1,015.0 $1,982.1 





Ts. Ettenger is Assistant to the Vice President, Finance, Accounting, Taxa- 
tion and Valuation Department, Association of American Railroads. 
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The passenger tax rate is presently 15% of the amounts paid within 
the United States for transportation of persons by rail, motor vehicle, 
water or air, and of the amounts paid for sleeping and seating accommo- 
dations in connection with such transportation, with certain exceptions, 
of which the principal items relate to commuter travel and transporta- 
tion furnished to Federal, State and local governments. The tax is 
payable by the person making the taxable payment and is collected by 
the person receiving the payment. 

Under the Revenue Act of 1941, the tax rate was 5% of the charge 
for transportation. This rate was increased to 10% on November 1, 
1942, and further increased to 15% on April 1, 1944. Although the 
study does not so state, it has been quite generally understood that dis- 
couragement of civilian travel during the war period, as well as the 
need for revenue, entered into the considerations leading to these in- 
creases in the rate of tax. 

The property tax rate is 3% of the amounts paid within the United 
States for the transportation of property from one point in the United 
States to another by rail, motor vehicle, water or air, except that in the 
ease of coal the rate is 4 cents per short ton payable on the first taxable 
transportation. There are certain exemptions, relating principally to 
transportation furnished to Federal, State and local governments. 

Both taxes had World War I histories, but were repealed as of 
January 1, 1922. They were revised as World War II revenue meas- 
ures. 
According to the study, it is doubtful whether either the passenger 
tax or the property tax had a significant effect on profits of carriers dur- 
ing the war period. But this abnormal period does not provide a basis 
for evaluation under peacetime conditions. 

In the discussion of the passenger tax, the study points out that the 
demand for transportation is composed of business requirements, urgent 
personal needs and optional personal travel. Because of the large ele- 
ment of pleasure travel, aggregate personal travel would tend to be 
more sensitive to price changes than business travel. Continuing, the 
report says ‘‘the prewar history of railroad rates indicates that coach 
travel is rather sensitive to changes in passenger fares. Accordingly, 
under normal conditions, the profits of railroads may be affected sub- 
stantially by the existence of the tax. Because of large fixed costs a 
small decrease in passenger revenue can have an important effect on 
profits from passenger operations. Since railroads are again showing 
deficits on passenger operations, any reduction in traffic resulting from 
the tax would add to their difficulties.’’ Bus and air travel are thought 
to be somewhat less sensitive to increases in the cost of transportation be- 
cause the expansion in demand for this form of travel would tend to 
offset the effects of the tax. The effect of taxes on the profits of trans- 
portation is said to be a matter of national concern because ‘‘ reductions 
in profits and consequent deterioration of service might require the 
Government to assume further responsibility in this area. In the case 
of airline and waterway traffic, for which benefits are now provided by 
the Government, decreased revenues resulting from the tax might neces- 
Sitate larger Government expenditures in support of these services.’’ 
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The tax also tends to create competitive inequities and to discrimi- 
nate against all transportation agencies operating for hire where private 
travel facilities may be used, as in the case of the automobile, and the 
airplane. 

With reference to the effect of the tax on consumers, the study says 
the tax probably constitutes a higher proportion of income for the lower 
than the higher income groups. The tax on transportation expenditures 
made by business firms is likely to be reflected in prices paid by con. 
sumers in the long run, and thus be distributed regressively in accord. 
ance with consumer expenditures. 

Continuation of the property tax, according to the study, would 
not greatly effect profits of the carrier industry because of the relative. 
ly low rate, but it says the tax ‘‘tends to increase business costs general- 
ly but not uniformly. Moreover, since it applies to shipments of raw 
materials as well as finished goods there is considerable opportunity for 
pyramiding of the tax, as goods flow through the various stages of pro- 
duction and distribution.’’ Additionally, ‘‘a tax on such a rigid cost 
factor increases the inflexibility of total costs. Since the impact of the 
tax is very unequal on different segments of the economy it tends to 
stimulate changes which interfere with a balanced expansion of produe- 
tion and employment.’’ And ‘‘since it tends to limit the market area for 
a commodity the tax retards the exploitation of resources and may stim- 
ulate uneconomical relocation of industry. Shifts in industry location 
require considerable time and may not take place if the tax is viewed as a 
temporary measure. However, where the tax causes a shift the un- 
economical location of the plant will persist even if the tax is later re- 
moved.’’ 

For industry generally, the tax introduces competitive problems 
between producers located in different geographical areas which sell 
the same commodity in a common market by increasing the freight dif- 
ferential. Also ‘‘a self-contained industry which has its own transporta- 
tion facilities and is not required to pay the tax because it is a private 
carrier is placed in an advantageous position compared with competitors 
that must use public transportation.’’ In fact, the tax may be said to 
offer producers some inducement to expand their own shipping facilities 
up to the point where such private transportation about equals the cost 
or taxed public transportation. 

As to consumers, the report says ‘‘this tax appears to have a very 
regressive effect. Although the tax falls largely on business costs, busi- 
ness will endeavor to pass it on to consumers. * * * The extent to which 
the tax is passed on to them by business users will differ from industry 
to industry. It would appear that the tax is more likely to be passed on 
to consumers in the case of basic items of consumption for which the 
demand tends to be more unresponsive to price increases. Moreover, 
the tax probably tends to increase the price of goods more than services. 
Because consumers in the lower income groups spend a higher propor- 
tion of their income for goods than services, the tax passed on to con- 
sumers is probably more regressive than total consumer expenditures. 
In addition, pyramiding of the tax is more likely than in the case of 8 
tax levied directly on consumer expenditures.’’ 





Practice Before The Minnesota Railroad And 
Warehouse Commission * 


Pursuant to notices dated June 6, 1947, and July 14, 1947, the 
Minnesota Railroad and Warehouse Commission held a public hearing on 
August 11, 1947 to determine what, if any, changes should be made in 
its present rules regarding Admission to Practice. At that hearing a 
committee of the Ramsey County Bar Association strongly advocated 
changes in the rules which, if adopted, would effectively eliminate all 
non-lawyer practitioners. 

As a result of said hearing the three members of the Commission 
reached the unanimous conclusion that there should be no change in its 
rules of long standing. However, under statute enacted in 1945 the 
Commission is required to refer its rules to the Attorney General of 
Minnesota and without his approval they cannot become effective. 

On November 6, 1947, the Attorney General withheld his approval 
of the rule and advised the Commission as follows: 


“Tt is well settled that a person not licensed as an attorney at 
law may not engage in the practice of law. There is no rule of 
thumb from which one can predetermine what constitutes the prac- 
tice of law in proceedings before the Railroad and Warehouse Com- 
mission. Not all matters which may come before the Commission 
involve the practice of law, however, certain proceedings before 
the Commission may involve the practice of law. The issue must 
be determined upon the facts of the particular case. It would be 
exceedingly cumbersome to attempt to define by regulation the boun- 
dary line between the practice of law and other activities which 
would not constitute the practice of law. For the purpose of rules 
and regulations it would, in our opinion, be sufficient if Rule 2, 
subdivision 2, paragraph 3, were amended by adding thereto the 
following phrase : 


‘*Provided, that nothing herein shall authorize an individ- 
ual not licensed as an attorney at law to engage in the practice 
of law before the Commission.”’ 


Therefore, the Ramsey County Bar Association submitted to the 
Commission the following proposal : 


‘‘The Ramsey County Bar Association respectfully proposes 
that the addition to Rule II of the rules of said Commission recom- 
mended by the Attorney General be supplemented by the following: 

For the purpose of this rule the practice of law before the Com- 
mission shall include the appearance before the Commission by an 

1Portions of two reports dated December 15, and 18, 1947, of Mr. Herman 
Mueller, Chairman of the Legislative Committee of the Ninth District Chapter, 


Association of Interstate Commerce Commission Practitioners, Minneapolis, Minne- 
sota, 
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individual acting in a representative capacity which involves any 
of the following acts: 


(a) The preparation or filing of any pleading, petition or ap. 
plication. 

(b) Taking part in or conducting any proceeding in which a 
record is made, which record constitutes the basis for an appeal. 
(ce) The examination of a witness or other person, either di- 
rectly or upon cross-examination. 


(d) The proffer of testimony or evidence, oral or written. 


(e) The presentation of arguments of law and fact or law 
alone, either oral or written. 


(f) The citation or interpretation of any statutes, decisions or 
rules of the legislature, courts, or commissions of this or any 
other jurisdiction.’’ 


Obviously, the adoption of such proposal would effectively accomp- 
lish what the Ramsey County Bar Association wants, namely, the elimi- 
nation of all non-lawyer practitioners. 

As previously indicated, the Commission would much prefer to con- 
tinue its present rules, but this of course has now been closed to it by the 
action of the Attorney General. In an effort to reconcile the differences 
between the Bar Association and non-lawyer practitioners, the Com- 
mission arranged a joint conference which was held on December 2, 1947. 
It promptly developed that our differences are irreconcilable on the 
fundamental proposition of what constitutes the practice of law in 
ordinary rate proceedings before the Commission. We contend that the 
functions set forth in the above quoted proposal of the Bar Association 
in proceedings before the Commission are not the practice of law. 

We, therefore, informed the Commission that we would have no ob- 
jection to the addition of the proviso to their rule as suggested by the 
Attorney General. Our lawyer friends, however, made it clear that a 
continuation of such practice by non-lawyers will compel them to insti- 
tute court action and they stated that they will probably go direct to the 
Minnesota Supreme Court. 

The lawyers were unable to cite any definite authority in Minnesota 
statutes or court decisions to sustain their contention. However, they 
seem to rely largely on the Childe Case in Nebraska and are confident 
that a similar decision will be forthcoming here in Minnesota if and 
when court action is instituted. 

All three members of the Minnesota Commission were present at the 
conference referred to, but took very little part in the discussion and, of 
course, did not commit themselves in any way beyond the inquiry above 
referred to with respect to incorporating the suggestion of the Attorney 
General. 

Shortly before close of the conference the Chairman of the Bar 
Committee made the following proposal: That if the Commission would 
recede from its position that it has authority to admit non-lawyers to the 
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practice they (the lawyers) would not interfere with the continued prac- 
tice of the presently admitted non-lawyers, but that henceforth no non- 
lawyers be admitted. 


On December 12, 1947, the,Commission advised by letter that a final 
conference relative to the Rules of Practice, and with particular refer- 
ence to Rule II, would be held at its conference room on December 17, 
1947, at 3:00 P. M. This conference was attended by two members and 
the secretary of the Commission, five members of the Ramsey County 
Bar Association Committee on Unauthorized Practice, Messrs. E. H. 
Berg, T. E. Hawk, Herman Mueller and two representatives of the Rail- 
road Brotherhoods. 

The Bar Association Committee presented the resolution quoted 
below, which is preceded by a short historic preamble : 


*‘Now, Therefore, by reason of the premises, the following reso- 
lution is hereby adopted : 


1. That parties may appear before the Commission either in 
person or by attorney. Notwithstanding the foregoing, such lay 
practitioners as have heretofore been licensed by the Commission 
shall be permitted to continue to appear before the Commission in a 
representative capacity ; but no other lay person shall hereafter have 
or be granted such permission. 

2. That the Commission will not permit any practitioner to 
solicit, directly or indirectly, the right to appear before it in a rep- 
resentative capacity, and if it is found by the Commission that any 
such practitioner has violated this provision, he shall not thereafter 
be permitted to appear before the Commission in a representative 
capacity. 

3. That from and after the date hereof all duly licensed at- 
torneys at law shall be permitted to appear and practice before the 
Commission without obtaining a license or permission from the 
Commission to do so. 

4. That in every case where it is practical the Commission will 
advise all of the parties that their best interests require that they 
be represented by attorneys at law, particularly in those cases where 
either or any of the parties are thus represented.’’ 


They explained that it is not their purpose to have the gist of this 
resolution embodied in the Commission’s published Rules of Practice, 
but merely as a part of the permanent records of the Commission. As to 
published Rules of Practice, it is their suggestion that in lieu of Rule 
II, as presently published, there be substituted merely a declaration to 
the effect that admission to practice shall be as provided for by statute... 





Report By President’s Committee On 
Foreign Aid * 


The President’s Committee on Foreign Aid rendered its report on 
November 7, 1947. The ‘‘Harriman Report’’, as it is popularly known, 
comprises a volume of 286 pages, carefully documented, plain spoken, 
and realistic in its treatment of the facts. This document should be read 
by every thoughtful citizen, because it deals with problems that will 
have a profound effect upon each of us. It is not necessary to agree with 
the conclusions arrived at by the Committee to appreciate and benefit 
from the facts they have so painstakingly gathered. 

The non-partisan committee of distinguished citizens—educators, 
industrialists, statesmen—headed by the Hon. W. Averell Harriman, 
Secretary of Commerce, was appointed by the President on June 22, 
1947. The purpose, as stated in the Committee’s letter of transmittal 
to the President, was to advise the President on ‘‘the limits within 
which the United States might safely and wisely plan to extend economie 
assistance to foreign countries and on the relation which should exist 
between such assistance and our domestic economy.’’ Each of the four 
parts of the report treats in greater detail the work of the Committee on 
which its conclusions are based. 

Naturally, the Committee recognized transportation as one of the 
basic elements of the general, question of European aid. Because of its 
length, it is not practicable to reproduce, in its entirety, the portion of 
the report dealing with transport. As of primary interest to readers 
of the JouRNAL, the more detailed portions of Part Three of the report, 
as they relate to our domestic transportation system, will be quoted and, 
thereafter, the more abbreviated provisions of Part Two as they relate to 
European transport will be set forth. 

The following appears at pages 198-208 of the report: 


REPORT ON TRANSPORTATION 
1. Introduction: The Problem and the Approach 
A. The Problem 


United States aid to foreign countries raises three questions with 
respect to transportation. 


1. What is the physical impact on our United States transportation 
system of the movement of export cargoes in the volume likely to be 
involved in a foreign aid program? Can such a volume of cargo be 
transported to seaboard and carried abroad without seriously affecting 
the movement of goods for United States consumption? Are any special 
administrative arrangements or control measures necessary to insure 


*For sale by the Superintendent of Documents, U. S. Government Printing 
Office, Washington 25, D. C., at 60 cents per copy. 
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minimum conflict between the transportation needs of the domestic 
economy and an export program? 

2. What are the implications for our merchant marine? Will ocean 
shipping be available to carry a sizeable program of exports from the 
United States? How much dollar exchange will European countries 
need to pay the ocean freight charges on such a program? How can 
they best secure the tonnage required to keep these dollar freights down 
toa reasonable figure? In view of shortages of steel and other materials, 
are heavy European ship construction programs wise when we have 
surplus ships in our fleet? (Can we transfer any further United States 
tonnage abroad without jeopardizing the long-range objective of our 
merchant shipping policy ? 

3. What are the needs of Europe for inland transport equipment? 
What is our capacity to produce an exportable surplus of the critical 
items? Will supplying these needs now significantly promote Europe’s 
ability ultimately to stand on her own feet? What can Europe do in 
return better to utilize its existing transportation facilities and to revive 
its own capacity to maintain them through the production of transporta- 
tion equipment within Europe itself? 


8. The Approach 


The most practical guide to the future is the experience of the recent 
past. We can assume that no aid program acceptable to the American 


people is likely to result in the movement of any larger overall tonnage 

of United States exports than we were shipping abroad during the sec- 

ond quarter of 1947, though individual items may move more heavily. 
That this is a reasonable assumption is shown by the following: 


1. The value of United States exports of goods and services exceeded 
the value of imports during this period at an annual rate of we!l over 
12 billion dollars. Foreign countries have neither the capacity to export 
goods required to narrow this gap significantly, nor the financial re- 
sources to maintain for long more than a fraction of this dollar deficit. 
Europe’s share of the deficit is about half. Should an aid program 
maintain or even increase exports to Europe, the other areas of the 
world will be forced to reduce their purchases. Thus, the mere main- 
tenance of the current dollar volume of total exports would require the 
extension of credit by the United States at a rate as high as any being 
suggested by responsible analysts. 

2. Grain and coal are the main export items which strain our trans- 
port system. Although they represented only about 15 percent of the 
value of our exports in the first half of 1947, they made up about 60 
percent of the total tonnage shipped out of the country. Limitations of 
port capacity will prevent us from expanding the overseas shipment of 
coal much above the annual rate of 47 million tons achieved in the sec- 
ond quarter of 1947. There will certainly not be enough grain available 
to maintain the 20-million-ton annual rate reached for this commodity 
in the same period. Hence an aid program will not make our transport 
difficulties any worse than they have been. 
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Our problem is not whether our transportation system can take on 
a big new job, but rather whether it can continue to do well the job it has 
been doing. The answer broadly is that, if certain conditions are met, 
it can. By examining some of the tight spots in our recent transport 
picture we can sed where to expect difficulties and what can be done to 
remove them. 


Il. The Burden on the United States Transport System 


In summary, the main transportation problems raised by a large 
export program arise from the necessity to move internally in the 
United States, through limited port facilities and by vessel to foreign 
countries, large quantities of grain and coal. 

The remaining general cargo movement is not likely to be much 
larger in tonnage than normal prewar or ultimate postwar commercial 
exports. During the first half of 1947, water-borne dry-cargo exports 
from the United States were about 44 million tons, of which roughly 
10 millions were grain, 20 millions were coal. 

This leaves about 14 million tons for 6 months or an annual rate of 
28 million tons of general dry cargo excluding the abnormal grain and 
coal movement. Total overseas dry-cargo exports averaged about 25 
million tons before the war and have been predicted by the Commerce 
Department at about 34 million tons for a normal postwar year. Thus, 
we may say that apart from grain and coal the tonnage of dry-cargo 
exports in the event of an aid program will not be much greater than the 
postwar normal commercial movement. 


A. The Critical Factors in United States Transportation 


The two most serious problems of inland transport raised by the 
export movement are the supply of boxcars to move grain products and 
the supply of open top cars to move coal. There is no serious shortage 
of line and terminal facilities and railway motive power is not a bottle- 
neck for the country as a whole. 

The burden of exports on motor transport is impossible to separate 
from the burden of moving commodities for domestic consumption, but 
the large-tonnage export commodities, such as grain, coal, fertilizers, 
iron and steel products, cotton, and the like travel from source to ship- 
side almost entirely by rail or inland waterway. In any case, the con- 
dition of the Nation’s trucking facilities, while subject to improvement 
is fairly good and their capacity in general adequate to handle the 
current load. 

The inland waterways are affected by exports primarily because of 
the heavy export grain movement from the northwestern area across the 
Great Lakes to eastern ports. There is an adequate supply of lake and 
canal vessels to handle this movement without interference with domestic 
transportation. The limit on the capacity of the inland waterways is 
set not by waterway equipment but by the rail facilities generally re- 
quired at both ends of the waterways. 

The movement of petroleum involves special equipment and raises 
problems quite different from those posed by dry-cargo exports. There 
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isa shortage of tank cars created in part by the phenomenal increase in 
consumption of petroleum products which have occurred since the war 
and in part by a failure of our midcontinent fields to produce enough 
oil to supply the areas normally served by those fields. 

The export movement is a negligible factor in the tank car position. 
We are on balance a net importer of petroleum, bringing in more crude 
than we ship out in refined products like gasoline and lubricating oils. 
A good deal of this refining is done near tidewater and requires no in- 
land transport. Those exports which do move some distance in tank 
cars represent a negligible fraction of total tank-car traffic. It is to be 
hoped that current programs of pipe-line and tank-car construction will 
ease the tight position soon, but in any case a foreign aid program will 
make little difference to this set of problems. 

With respect to boxear and open top ears, the question is whether 
the difficulties are in fact mainly due to the export program, or whether 
they are rather for the most part a result of the high level of domestic 
activity and would be present even in the absence of an export program. 
Unfortunately, this question cannot be answered definitely. The Bureau 
of Labor Statistics has estimated that the proportion of employment in 
transportation directly and indirectly attributable to exports was around 
9 percent during the first half of 1947. This includes all transportation 
involved in carrying raw materials for export commodities to factories, 
goods, from factories to warehouses, ete. However, this does not mean 
that, if exports were cut off, 9 or 10 percent of the demand for trans- 
portation would vanish. Some things now produced for export would be 
transported, sometimes further, for domestic sale, and other things not 
now produced would be made with resources released from the export 
industries. It is impossible to say how much relief on balance would re- 
sult, if any. 

In any case, what is at issue is the cessation not of all exports, but 
rather of those additional exports which would be financed by an aid 
program. The bulk export items which are straining our transport 
system—mainly grain and coal—are relatively low in cost and most 
desperately needed. They would in all probability be the last things to 
be dropped from the export list to Europe if no additional credits were 
granted by the United States. If cuts were forced on Europe by lack of 
funds, they would first affect high-cost and relatively low-weight items, 
and would thus afford our ports and railways only mild relief. 

It should be kept in mind throughout the discussion which follows 
that we have accomplished a movement such as the one here proposed in 
the recent past. The railroads have already met, during the war and 
in the postwar period, fully as great a challenge as any they will be 
called upon to meet under an aid program. They loaded during the 
first 2 weeks of October this year more carloads of revenue freight than 
at any time during the war—more indeed than during any comparable 
period for 17 years. They achieved this record with a little over three- 
quarters the number of freight cars they had at the previous traffic peak 
in 1930. The inevitable result of this great expansion in the traffic to 
be carried by a shrinking pool of cars has been the development of tight 
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spots. If we do not deal with these quickly and decisively, we will have 
serious transportation troubles whatever we decide to do about aid to 
Europe. The car pool must not be allowed to shrink further. Car 
production must be brought up to levels sufficient not merely to main- 
tain but to increase and to modernize our car population. This will take 
time. Meanwhile, every effort must be made to continue the recent trend 
of improvements in car utilization. 

If these problems are attacked with the vigor and intelligence which 
characterized our wartime railroad achievements, our experience demon- 
strates not only that we can meet the transport requirements of the 
Marshall Plan, but that we can do so without seriously affecting the high 
level of transportation required to support maximum production and 
employment in this country. 


B. The Grain Movement: Boxcars 


The export grain movement during fiscal 1947 has probably con- 
tributed to shortages of boxcars which have caused delay and incon- 
venience to domestic shippers. These difficulties arise only in part, 
however, from the export movement. Boxcar ownership has declined 
steadily in recent years in the face of a mounting volume of traffic, 
Even if there had been no exports recently, the boxcar situation would 
still have been difficult. Nevertheless, in spite of the delays and incon- 
veniences to which shippers have been subjected, the railroads have in 
the main been meeting essential requirements for boxcar transportation. 
Improvments in ear handling have reduced turn-around, moved cars to 
where they were most needed, and resulted in greater efficiency in load- 
ing and discharge. The consequence has been a much more rapid move- 
ment of this year’s grain crops off the farms and to final consumers than 
in any recent years. 

The prospects are that if the necessary steps are taken with respect 
to car production and utilization, the boxcar situation will improve dur- 
ing the coming year. The period of peak load for the railroads is Sep- 
tember and October. Any new aid program will thus be launched after 
this year’s peak has passed. By a year from this fall, it is hoped that 
freight car ownership will have inerecased enough to eliminate a good 
deal of the strain imposed by this season’s grain movement, especially 
as it is unlikely that we will have another bumper crop as large as the 
current one. After 1948 there should be no difficulty in view of the 
prospects for a declining export movement and a continued increase io 
car supply. 

This increase in car supply is, to be sure, crucial. Improvements 
in ear handling have more than compensated for recent declines in the 
boxear population but there is a limit to what can be done with fewer 
and fewer cars. Whether or not we undertake an aid program, serious 
boxcar shortages can only be avoided if the car construction program 
described below is successfully carried out. 

Likewise, the railroads must push their repair activities as energetl- 
eally as possible. In some areas the proportion of bad order cars has 
been rising alarmingly. On one large Eastern railroad, for example, 
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it has recently been in excess of 11 percent as compared with a normal 
of 6 percent in prewar years. Our freight-car population verges too 
dosely on inadequacy for us to allow any cars to be wasted for want of 
repairs. 

‘ Finally, vigilance must be maintained over boxcar utilization. Any 
relaxation of efforts currently being made to insure quick turn-around, 
full loading of cars, quick dispatch at ports, and prompt routing of 
empties to shortage areas could more than wipe out the improvements 
expected from new car deliveries. Though the railroads have been load- 
ing more and more cars with a smaller and smaller car population, this 
good record can no doubt be improved upon. It is a job for procuring 
and shipping agencies at least as much as for the railroads. For ex- 
ample, maximum advantage must be taken of the shipping facilities of 
the Great Lakes during the months when the lakes are navigable. This 
means that heavy advance shipments must be made from the current 
crop to eastern ports and overseas before December. Any interruptions 
which might result from timid or spasmodic procurement would reduce 
our total export capacity. Export commodities must be bought at times 
and places which will minimize the strain on transport. Similarly we 
must make maximum use of those routes which involve the smallest rail 
burden. For example, when grain is available in the southwestern pro- 
ducing areas, the gulf ports nearby must be used up to their practical 
loading capacity. 

The 5-day week in industry, generally coupled with more holidays 
and a consequent rise in temporary plant shutdowns, has undoubtedly 
increased car detention. Since cars are in the hands of shippers or 
consignees for a large fraction of their total turn-around time, these 
delays are of real importance. Wherever possible incentives should be 
established to encourage overtime and special handling to reduce turn- 
around. Procuring agencies, domestic and foreign, can assist in putting 
pressure on suppliers for quick car dispatch. 

These are merely examples of what is meant by the exercise of 
continuing vigilance over car utilization by railroads and shippers. 
It is the view of representatives of the railroad industry that a grain 
export program of the order of magnitude of 12 to 15 million tons 
(probably the limit of the supply available) can be handled during 
the coming year, and at the same time that domestic boxcar needs can 
be met, but this can only be achieved if freight-car production improves 
and car utilization is at the very least maintained. 


C. The Coal Movement: Open-top Cars 


Many cf the same considerations that apply to the grain movement 
apply in similar fashion to the coal movement where the bottleneck 
is open-top cars rather than boxcars. In recent weeks the open-top car 
problem has become especially acute. October is the month of peak 
demand for this type of equipment, and shortages of cars for coal have 
at times exceeded 30,000 cars per week. These shortages are in one re- 
spect more serious than boxcar shortages. When boxcars are not avail- 
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able, the shipment of cargo is delayed, but when open-tops are scarce 
coal production is reduced since most mines have no facilities for stock 
piling. In recent weeks substantial tonnages of coal have been lost 
through car shortages. 

These shortages are to some extent the result of an increase in the 
production and export of coal, but much more significant are a large 
increase in the movement of other commodities handled in open tops 
and a continuing decline in total railroad ownership of this type of 
equipment. 

It is estimated that coal production will be some 50 million tons 
higher this year than last. Exports were held down during the early 
stages of the postwar export movement by the fact that coal was not 
available for shipment through Hampton Roads, the principal United 
States port equipped to handle really large quantities of export coal. 
Recently, with the increase in coal production, the areas normally ship- 
ping through Hampton Roads have been able to produce an exportable 
surplus. The port capacity ceiling on water-borne exports has thus 
been raised to between 4.5 and 5 million tons per month. The limiting 
bottleneck on exports has now ‘shifted from port capacity to open-top 
ears. 

That the shortage of open tops cannot be blamed primarily on the 
higher rate of exports is apparent from the fact that total coal exports 
this year (40 to 50 million tons) will probably be about equal to the 
increase in coal production over last year. The export movement ab- 
sorbs about 7.5 percent of total coal production and about 5 percent 
of the total supply of open-top cars. A more important factor account- 
ing for the tight car positions is the increase in car loading of ore, sand 
and gravel, and similar commodities. The increase in loadings of these 
items in open-top equipment from mid-1946 to mid-1947 was greater 
than total carloadings of coal for export in the period. The program 
of ore movement from the lakes this year called for 80 million tons as 
against 60 million last year, and we have been meeting this larger pro- 
gram more promptly. Construction of all kinds has been booming, 
making heavy demands on open tops for the movement of materials. 
We are now in the most critical period of the year when movement of 
the sugar beet crop increases the demand for these cars before the haul- 
ing of ore and construction materials has declined for the winter. Car 
shortages have been limiting coal production significantly in recent 
weeks and the November target for coal export has had to be reduced 
by a million and a half tons to conserve cars. 

In considering the impact of a possible new aid program, however, 
this immediate crisis is irrelevant. What we must consider are the 
prospects for calendar 1948 and beyond. There are some disturbing 
factors in this longer run picture. Construction demands will un- 
doubtedly be at least as heavy next year. More important, if domestic 
and export steel targets are to be met, a considerable further increase 
in the ore movement from the lakes next year is unavoidable. 

On the other hand, there are some hopeful signs. If we can get 
through the critical year 1948, export coal requirements will fall off in 
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subsequent years. Much depends on what happens to our coal car pool 
in the near future. Here again the stepping up of car production to 
at least the currently accepted goals is absolutely essential. There are 
better than 50,000 open-top cars now on order, and more orders should 
and probably would be placed if deliveries were to improve. 

Even were the 50,000 cars now on order to be delivered to the rail- 
roads during the next year, however, total open-top ownership would 
increase by only 2 or 3 percent, making allowance for inevitable retire- 
ments. Recent experience demonstrates that railroads and shippers 
must find ways of improving utilization substantially if our full coal- 
producing potential is to be realized. There is still some slack in our 
use of open tops. Cars are still used longer than necessary for storage, 
the most economical routing is not always employed, and turn-around 
at loading and discharging points could be shortened still further. Over- 
elaborate classifications of types of coal reduce the possibilities of pool- 
ing orders and increase car delays. The 5-day week in coal-mining and 
coal-consuming industries has increased car detention over week ends. 
Shippers, consumers, and railroads must take whatever steps they can to 
offset this unfavorable effect by occasional overtime and other measures 
to keep at a minimum the bank of cars idle over week ends awaiting 
loading and discharge. 

The Committee is convinced that the railroads are fully aware of 


these problems and will make every effort to solve them in cooperation 
with shippers. We believe the transport of up to 50 million tons of 
export coal can be accomplished and that, with vigorous efforts to in- 
crease car production and improve car utilization, this can be done 
without depriving the domestic economy of badly needed open-top cars. 


D. The Car Production Program 


We have seen that in both box cars and open-top cars it is essential 
that the recent decline in railroad ownership should be arrested and 
reversed. The car production record in recent months has been dis- 
appointing. Car production was slow in reviving after the war for a 
variety of reasons. The reconversion troubles and material shortages 
that plagued so many industries were in evidence here. In addition 
the railroads, worried by financial difficulties and uncertain of the fu- 
ture, were slow in placing orders. In consequence the car-building 
industry felt free to accept rather large export commitments. This was 
fortunate from the standpoint of European recovery, since a complete 
breakdown of European transport, especially in France, was avoided 
in considerable measure by the infusion of new equipment from America. 
Furthermore the foreign orders probably enabled the car builders to 
Iron out early difficulties in their post-war operations which would 
otherwise have plagued production for the domestic market. Neverthe- 
less this production for export meant that when the American railroads 
finally realized the urgency of their needs and began placing substan- 
tial car orders they could not get quick deliveries, partly because of the 
‘xport cars in the production pipeline. 
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Production for export tapered off rapidly during the first half of 
1947 and came to a virtual stop by August. The failure of domestic 
deliveries to pick up as planned in the last 2 or 3 months is somewhat 
puzzling. Cars on order and undelivered have been in excess of 100,000 
ever since March (except for an April figure of 95,000). They stood 
at 113,680 on September 1. In February of this year an agreement 
was reached among the steel industry, the railroads, and the car builders 
providing for the delivery of steel to the last two groups sufficient to 
produce 7,000 cars per month. Under this program deliveries of cars 
should have reached the target by July. Yet July and August produe- 
tion were 5,879 and 5,963, respectively, less in both cases than retire- 
ments. This steel agreement was subsequently revised to provide steel 
for a target of 10,000 cars which was to be effective with October car 
deliveries. In September, deliveries slightly exceeded 7,000 cars. 

There have been charges and countercharges as to the reasons for 
the recent deficiencies of car production. The car builders allege that 
they have not received sufficient steel to meet the program. The steel 
industry, on the other hand, contends that the car builders have not been 
using the steel delivered to them in the most efficient way. This Com. 
mittee is in no position to pass judgment on the merits of this dispute. 
Perhaps we are merely witnessing the inevitable lag required before a 
new production program can gather momentum. All parties are agreed 
that the steel inventories of individual car builders are unbalanced, 
and steps are being taken to provide a more balanced flow of all kinds 
of components. It may be that the next 2 or 3 months will see the 
present target achieved. 

One thing is clear, however: that the car-production program in 
both box cars and open tops is of the most vital importance to the 
United States. Our car population is over age, and we must anticipate 
abnormally high retirements over the next few years. As we shall see 
later, there is genuine need of further import into Europe of American 
rolling stock. In view of this need and of the critical nature of domes 
tic car requirements, we feel that the target for monthly production 
should be raised to the maximum possible with existing facilities. 
Twelve thousand cars per month should be regarded as a rock-bottom 
minimum. If this target is not reached within a reasonably practical 
length of time a commission of competent independent technical experts 
should be appointed to investigate in the field the reasons for the failure 
and to recommend remedial action. If it should be determined that 
additional steel is necessary to attain the twelve thousand car target, 
such steel should be made available as a matter of highest priority. 

If these steps are taken successfully, total ownership should turn 
upward in the near future and there should be a continued easing of 
both the boxcar and the open-top position. 


E. Financial Impediments to Railroad Efficiency 


The railroads argue that their present financial status prevents 
them from taking certain measures which would expedite repair and 
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improve utilization. Special efforts in these directions are costly. They 
involve such items as overtime rates for labor, extra capital expendi- 
tures for maintenance and repair, larger servicing crews to provide 
stand-by eapacity for peak Joads. and the like. The railroads point out 
that in an inflationary period like the present an industry which de- 
pends on the slow process of appeal to regulatory bodies for rate in- 
ereases is inevitably caught between rapidly rising costs and lagg ging 
revenues. When net receipts are inadequate as at present the economies 
the railroads feel forced to adopt are bound, they say, to be reflected 
in lower operating efficiency. 

The merits of the railroads’ case for rate revision must be determin- 
ed by the I. C. C. It is apparent, however, that whatever the decision, 
rate appeals should be acted upon just as rapidly as possible consistent 
with sound judgment. Protracted uncertainty may well have a dis- 
ruptive effect on operating efficiency. If railroad revenues are inade- 
quate, the situation should be corrected promptly. If it is not, any 
postponement of a decision to this effect may delay operating decisions 
essential to good utilization. 

The interim rate increase recently granted the railroads meets part 
of their areument. This stopgap cannot, however, be expected to dis- 
pel the results of uncertainty concerning the outcome of the principal 
rate appeals now pending. The quickest possible action on these ap- 
peals would make, in our judgment, a contribution to improved 
efficiency. 


F. Control and Coordination 


The present high level of exports has been achieved only with the 

aid of certain measures taken to insure maximum loading of boxcars, 
expedite the turnaround of railway equipment, prevent congestion and 
delay, direct the movement of commodities to ports in accordance with 
their capacity, and insure the greatest possible degree of coordination 
between allocations to claimants, rail movements, and vessel avail- 
abilities. Some of these measures will have to be continued for at least 
a year if a new aid program is not to interfere with domestic trans- 
portation. Many of the measures recently in effect have been based 
upon a philosophy of voluntary cooperation by private interests rather 
than one of compulsive controls. The principal measures referred to 
are as follows: 
__ 1, Allocations and export licenses.—United States agencies estab- 
lish in advance of the month of shipment allocations of grain and coal 
dividing the available supplies among the various claimant countries 
with an indication of the ports through which they are to move. These 
allocations are enforced in the case of grain through the procurement 
powers of the Department of Agriculture and through export licensing; 
in the case of coal through export licensing and the control of rail ship- 
ments to port. 

2. Rail permits and embargoes.—The ODT, the ICC, and the AAR 
jointly operate a system of permits required for the loading into cars 
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of coal and grain destined for the eastern ports. These permits are 
issued in accordance with the allocations previously established. and 
prevent the movement to port of bulk cargo, especially coal, in excess 
of the practical capacity of the ports. In coastal areas where the permit 
system does not apply, the railroad agencies have and exercise a power 
of embargo to prevent the further flow of cargo to a congested port 
until it is cleared. 

3. Car orders and priorities —The ODT and ICC have the power to 
direct the movement of cars into areas where they are most urgently 
needed and to establish priorities requiring that cars be used for load- 
ing grain, for example, in preference to other commodities. The prior. 
ity power has not been frequently exercised. Its use is likely to reduce 
rather than increase efficiency, and should be avoided except in cases 
of emergency. 

4. Conservation of equipment.—Two orders issued by the ODT, 
Nos. 1 and 18, are intended to insure that cars are not wasted through 
being loaded with less freight than they are capable of carrying. Rough- 
ly speaking Order 1 requires the railroads to load cars with a minimum 
of 10 tons of merchandise while Order 18 requires carload shippers 
to load cars to their capacity. 

5. Procurement.—In the case of wheat, all purchases for shipment 
to European countries are now made through the Department of Agri- 
culture. Centralized procurement of coal was abandoned less than a 
year ago. Experience has indicated that, with effective coordination, 
private procurement of coal directly by the foreign buyer is consistent 
with the orderly movement of a large volume of exports. This lesson 
appears to be applicable to the transportation aspects of the grain 
problem, though there are arguments for the public procurement of 
grain unrelated to transportation issues. 

6. Coordination by the Office of the Coordinator of Emergency Ex- 
port programs.—This office keeps in touch with all aspects of the grain 
and coal movements, secures the cooperation of claimants and suppliers 
in planning orderly shipment, deals with particular bottlenecks or 
erises as they arise, tries to foresee future trends and secure action to 
meet them by the agencies concerned, and generally supervises the bulk 
export program. It operates entirely without compulsive authority. 

It or something like it is an indispensable part of any machinery set 
up to administer an aid program. 

Experience suggests that, in view of the expectation that there will 
be some continued stringency in car supply for some time to come, the 
exercise of measures like the above will continue to be necessary. The 
export licensing power which expires next March should be renewed 
for at least another year. This power permits an indirect control of 
private trade which might otherwise have to be replaced by cumber- 
some and undesirable public procurement machinery. Similarly the 
coal allocation procedure appears to have worked well and should be 
continued. 
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With the exception of ODT orders 1 and 18 the actual administra- 
tion of the railroad controls has been for the most part in the hands of 
the two permanent railroad agencies, the ICC and the AAR. These 
agencies have the authority to continue most of these controls even 
if the authority for the ODT is not continued. Should this authority 
expire, it is recommended that the ICC adopt and police the substance 
of Orders 1 and 18. 

Because of the existence and experience of the permanent railroad 
agencies, there is no need for a large governmental agency to exercise 
detailed rail control functions in connection with a program of foreign 
aid. Nor, we believe, is there need for any legislation providing for 
control measures not now within the authority of these agencies, if they 
will exercise the powers they possess vigorously. It is essential, how- 
ever, that the importance of transportation be adequately recognized 
by any agency which the Congress may wish to establish to administer 
a foreign aid program. 

Such an agency should take responsibility for coordinating pro- 
curement, rail transport, and ocean shipping. It should not have a 
large transportation division, but should work, in railroad matters, 
through the ICC and the AAR to break bottlenecks, expedite special 
movements, and exert continuing pressure on procuring agencies, ship- 
pers, railroads, and cargo handlers for improved turnaround of rolling 
stock. It is our conviction that such informal expediting and trouble- 
shooting through existing agencies will be much more effective and more 
appropriate to current conditions than any more formal and elaborate 
mechanism. 

With measures such as these in use we conclude that the transport 
of an export movement of the current size would not significantly inter- 
fere with the transportation requirements of the domestic economy. 


The following appears at pages 67-70 of the report: 


5. European inland transport—a. General.—The transport system 
of Western Europe, which was badly damaged by the war, has made 
considerable progress toward recovery. Chiefly as a result of crises in 
Western Germany, however, it was barely able to squeak through the 
winter of 1946-47 without a major breakdown. There were instances 
in which food spoiled, coal had to be stockpiled at mines, and raw 
materials could not get into the productive process for lack of adequate 
transport. It is clear that this is one of the most vital spots in the 
whole foreign aid program, since if Europe’s transport system cannot 
carry a minimum load, imported commodities cannot be distributed, 
and it is useless to hope for a revival of the European economy. 

This is mostly a problem of effective action in Europe, and especial- 
ly in the Bizone, although, even with such action, help from the United 
States in the form of equipment and raw materials for equipment will 
be required. Germany lies at the heart of the problem for three reasons. 
First, Germany is physically in the middle of Europe and many of the 
shortest routes between other countries lie across German territory. 
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Second, the most important single production problem on the continent 
from the standpoint of the Paris countries is Ruhr coal, and without 
adequate German transport facilities Ruhr coal cannot be distributed 
to the West. Third, a principal barrier to the reestablishment of effi- 
cient transport service in Europe is the difficulty placed in the way of 
the international movement of goods by the lack of currency converti- 
bilitv. This problem is more serious between Germany and the rest of 
Europe than between any of the Paris countries. Such steps as are 
recommended elsewhere in this report for restoring normalcy of opera- 
tions in the German economy generally will have a more beneficial ef- 
fect on European transport than any other one factor. But a minimal 
rehabilitation of the German transport system is itself a necessary con- 
dition for the restoration of other normal functions of the German 
economy. 

b. Railway equipment requirements—The Paris countries report 
that, if they receive adequate supplies of raw materials, they could 
supply all their own needs for transportation equipment (except pos- 
siblv railroad passenger cars) and in addition produce a surplus of 
124.000 cars over the 4 years for export to the Bizone. Their stated 
needs do not appear to involve any unreasonable increase in traffie over 
current levels. Unfortunately, however, they seem to have grossly over- 
estimated what they can do to expand their own car supply. It seems 
most unlikely that they will be able to help Germany to any significant 
degree. In fact, they will have to put great emphasis on their repair 
programs, make maximum use of their waterway and highway facilities, 
and utilize their railroads as efficiently as possible in order to meet 
their own minimum requirements. 

c. Self-help measures.—The Paris Conference countries should push 
forward with a number of measures of self-help to improve their own 
transport position. Their inland transport program, including new 
production, replacement, and repair, will require some 16 million tons 
of steel over four years or about one-twelfth of the total steel they hope 
to have available. Unless these countries place a top priority on steel 
for transport purposes their transport systems will not be able to meet 
the demands of reviving European production. The United States 
should urge Paris Conference countries to give transportation require- 
ments top priority for procurement of steel. Less essential uses such 
as shipbuilding should take second place. Otherwise aid will not be 
effective. 

Inadequate attention has been paid in Europe to the needs and 
possibilities of international highway transport. For the most part 
trucks cannot move across national boundaries. Progress must be made 
with an international convention or with bilateral agreements facilitat- 
ing international trucking. The European countries should give con- 
sideration to the continued import of trucks from this country (which 
the United States can supply) as a means of relieving congestion on the 
railroads. 
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The return of railway cars to their country of origin is essential to 
facilitate repair. This depends on the reestablishment of the car ex- 
change arrangements in operation before the war. Difficult questions 
of ownership continue to arise which could prolong negotiations for 
such a scheme for many months. This delay must not be allowed to 
occur. The solutions appropriate to these problems must be worked 
out by the countries concerned in whatever fashion they see fit. The 
United States agencies which are responsible for operations under any 
economic assistance program should insist that effective solutions be 
arrived at, and quickly. 

d. The German transport problem.—The Bizonal authorities have 
stated a requirement for 41,000 new freight cars by the end of 1948. 
If they do not get these cars it seems probable that their serviceable 
ear park may well fall by that time by as much as 7 or 8 percent below 
the critically low level of January 1947. The requirement as stated 
seems a reasonable one, even assuming an effective repair program and 
arrangements for a fuller use of the Rhine and other water-ways. On 
the other hand, the freight car position in this country is so tight that 
the United States cannot safely and wisely plan to export during 1948 
the number of cars requested. To strip our own railway system to the 
point where the export program could not be handled at this end would 
be utterly foolish. However, the Committee does recommend that every 
effort be made to supply from this country some 20,000 freight cars 
(the equivalent of about 10,000 domestic cars) for Germany during 
1948. 

These cars, however, will not solve the German transport problem 
by any means, and they must not be regarded as in any degree a sub- 
stitute for an intensive repair program in Germany, which must be 
pressed with the utmost vigor. Adequate steel for this repair program 
is even more important than new cars. 

Furthermore, the supply of these cars, vital as it is in meeting the 
immediate problem, is in no sense a long-run solution to the German 
transport problem. More fundamental steps must be taken to use the 
Rhine and other waterways more effectively, and to integrate transport 
rehabilitation with a comprehensive plan to bring the German economy 
up to the restricted levels of activity now agreed to. 

The Rhine, normally the backbone of transport for the bulk exports 
of the Ruhr, is not now being fully utilized because of a disagreement 
over financial matters. There is now very considerable tug and barge 
capacity lying idle in Holland and Belgium because the Bizonal au- 
thorities and the Netherlands and Belgian governments cannot agree 
on a plan for the reciprocal use of the Rhine by the river vessels of all 
three countries. This plan as recently discussed involves using the 
Low Country ports for the movement of cargo destined for the Bizone 
which now passes through Hamburg and Bremen. The Low Countries 
feel they should get some current return for handling this cargo, while 
the United States military authorities contend that their appropriations 
will not permit them to spend any additional dollars on cargo handling 
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charges. If this matter could be settled, the resulting clearing arrange- 
ments might permit the movement of as much as 10 million tons more 
coal a year from the Ruhr. In cases such as this where inadequate ap- 
propriations for United States Military Government are limiting the 
effectiveness of European transport facilities, the United States should 
certainly provide the relatively small additional amounts necessary to 
reestablish normal Rhine traffic. It would be the height of folly to 
permit a small financial impediment to stand in the way of an improve- 
ment in transport which could make a major contribution to the re. 
covery of Germany and Europe. 





PRESIDENT TRUMAN SENDS SPLAWN NOMINATION TO SENATE 


On January 14, 1948, the President of the United States sent the 
nomination of Commissioner W. M. W. Splawn to the Senate for con- 
firmation. If confirmed, Dr. Splawn will succeed himself for a seven 
year term, ending December 31, 1954. 





DIRECTORY OF MEMBERS TO BE DISTRIBUTED 


The long awaited Directory of Members will be distributed sometime 
during the current month. The reason for the exceptional delay in re- 
leasing this Directory is due to the large number of changes which have 
had to be made in the list. Apparently post-war readjustment is caus- 
ing members to change offices and positions. It will, we feel sure, be 
interesting to learn that we have had over 900 changes in the Directory 
since the galley proof was submitted to the members. 





ATTORNEY GENERAL’S MANUAL ON THE ADMINISTRATIVE PROCEDURE ACT 


During the week of January 5th, the Attorney General, Tom C. 
Clark, released his Manual on the Administrative Procedure Act. 

The Association is planning to reprint this Manual and send it to 
the membership as Section II of the February Journau. If desired, 
copies of the original Manual can be purchased from Federal Prison 
Industries, Inc., Press, Leavenworth, Kansas at 30¢ per copy. 
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COMMITTEE APPOINTMENTS 1947-48 


President Harry C. Ames has appointed the following Committees 
for the year 1947-48: 


Admission to Practice 


Joseph C. Colquitt, (A), Chairman, American Trucking Associa- 
tions, Ine., 1424-16th St. N. W., Washington 6, D. C.; A. L. Burford, 
(A), General Counsel, Louisiana & Arkansas Railroad, P. O. Box 704, 
Texarkana, Texas; John Corcoran, (A), 509 Washington Building, 
Washington, D. C.; Eric E. Ebert, (B) 114 Branford Place, Newark 2, 
N. J.; Paul H. Hardin, (B), A. T. M., Coca Cola Company, 310 North 
Avenue, N. W., Atlanta, Georgia; Donald Macleay, (A), Commonwealth 
Building, Washington 6, D. C.; H. Merle Mulloy, (A), Reading Termi- 
nal, Philadelphia 1, Pennsylvania; Thomas L. Preston, (A), General 
Solicitor, Association of American Railroads, Transportation Building, 
Washington 6, D. C.; E. D. Sheffe, (B), G. T. M., Standard Oil Company 
of N. J., 51 West 51st Street, New York 19, N. Y. 


Education for Practice 


Jack Garrett Scott, (A), Chairman, 839-17th Street, N. W., Wash- 
ington 6, D. C.; Joseph G. Cooper, (A), Bethlehem Steel Company, 


701 East 3rd Street, Bethlehem, Pennsylvania; Frederick M. Dolan, 
(A), Southern Building, Washington 5, D. C.; Erie E. Ebert, (B), 114 
Branford Place, Newark 2, N. J.; E. S. Idol, (A), Secretary, Columbia 
Terminals Company, 400 South Broadway, St. Louis 2, Missouri; Allan 
P. Matthew, (A), Balfour Building, San Francisco, California; Paul M. 
Ripley, (B), T. M., American Sugar Refining Company, 120 Wall Street, 
New York, N. Y.; W. G. Stone, (B) Manager, Transportation Depart- 
ment, Chamber of Commerce, 917-17th Street, Sacramento, California ; 
J.H. Tedrow, (A), Transportation Com’r, Chamber of Commerce, 1030 
Baltimore Avenue, Kansas City 6, Missouri. 


Executive Committee 


Harry C. Ames, (A), Chairman, Transportation Building, Wash- 
ington 6, D. C.; Charles E. Bell, (B), Investment Building, Washing- 
ton 5, D. C.; J. K. Hiltner, (B), G. T. M., U. S. Pipe & Foundry Com- 
pany, Burlington, N. J.; Chester C. Thompson, (B), President, The 
American, Waterways Operators, Inc., 1319 F Street, N. W., Washing- 
ton 4, D. C.; R. Granville Curry, (A), Southern Building, Washington 
5, D. C.; Horace L. Walker, (A), Chesapeake & Ohio Railway, 1500 
First National Bank Building, Richmond 10, Virginia; William W. 
Collin, Jr., (A), 928 Frick Building, Pittsburgh, Pennsylvania; William 
E. Rosenbaum, (B), 952 Cotton Belt Building, St. Louis 2, Missouri; 


wg Grubbs, (A), Louisville & Nashville Railroad, Louisville 1, Ken- 
tucky. 
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Legislation 


Roland Rice, (A), Chairman, Assistant General Counsel, Associa- 
tion of American Railroads, Transportation Building, Washington 6, 
D. C.; Charles Clark, (A), General Attorney, Southern Railway Sys- 
tem, 15th & K Streets, N. W., Washington 13, D. C.; Edward Dum. 
bauld, (A), 3501 Department of Justice, Washington 25, D. C.; James 
W. Haley, (A), Attorney, National Coal Association, 804 Southern 
Building, Washington 5, D. C.; Brainerd W. La Tourette, (A), 907 
Boatmen’s Bank Building, St. Louis 2, Missouri; Walter McFarland, 
(A), Chicago, Burlington & Quincey Railroad, 547 West Jackson Boule- 
vard, Chicago 6, Illinois; Giles Morrow, (A), General Counsel, Freight 
Forwarders Institute, 225 Colorado Building, Washington 5, D. C.; 
Chester C. Thompson, (B), President, The American Waterways 
Operators, Inec., 1319 F Street, N. W., Washington 4, D. C.; Philip H. 
Porter, (A), 707 First National Bank Building, Madison 3, Wisconsin. 


Edward H. DeGroot, Jr., (A), Chairman, Colorado Building, 
Washington 5, D. C.; Edward H. Berg, (B), Athletic Club Building, 
4th & Cedar Streets, St. Paul, Minnesota; George Boulineau, (B), F. T. 
M., Atlanta & West Point Railroad, 4 Hunter Street, S. E., Atlanta, 
Georgia; Henry D. Boynton, (A), N. Y. N. H. & H. Railroad, 71 Mea- 
dow Street, New Haven, Connecticut; T. C. Burwell, (B), P. O. Box 
151, Decatur, Illinois; Lloyd B. Hughes, (B), 21 Elston Court, Oakland, 
California; Henry R. Montecino, (B), 841 North 6th Street, Baton 
Rouge, Louisiana; E. George Siedle, (B), Armstrong Cork Company, 
Laneaster, Pennsylvania; I. T. Williams, (B), P. O. Box 1106, Talla- 
hassee, Florida. 


Nominations 


J. Carter Fort, (A), Chairman, Vice-President, Association of 
American Railroads, Transportation Building, Washington 6, D. C.; 
Harry S. Brown, (B), Intercoastal Steamship Freight Association, 80 
Broad Street, New York N. Y.; Edward Clemens, (B), President, 
Mississippi Valley Barge Line Company, 1017 Olive Street, St. Louis 1, 
Missouri; R. Granville Curry, (A), Southern Building, Washington 5, 
D. C.; Freeman Bradford, (A), Indianapolis Board of Trade, Board of 
Trade Building, Indianapolis, Indiana; Paul H. Johansen, (B), Cannon 
Mills, Mills Building, Washington 6, D. C.; Parker MeCollester, (A), 
25 Broadway, New York, N. Y.; J. L. Sheppard, (B), Ass’t Vice-Presi- 
dent, Illinois Central Railroad, 135 East 11th Place, Chicago 5, Illinois; 
A. W. Vogtle, (B), DeBardeleben Coal Corporation, 2201 First Avenue, 
Birmingham 3, Alabama. 


Professional Ethics & Grievances 
Kenneth J. MeAuliffe, (A), Chairman, 233 Broadway, New York 7, 


- 


N. Y.; Lawrence Chaffee, (A), Chesapeake & Ohio Railway, P. O. Bor 
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6119, Cleveland 1, Ohio; John F. Finerty, (A), 120 Broadway, New 
York 5, N. Y.; Wilmer A. Hill, (A), Transportation Building, Washing- 
ton 6, D. C.; J. Carter Fort, Jr., (A), Shoreham Building, Washington 
5, D. C.; Porter L. Howard, (B), G. T. M., Sun Oil Company, 1608 
Walnut Street, Philadelphia, Pennsylvania; Edward A. Kaier, (A), 
Pennsylvania Railroad, 927 Pennsylvania Station, Pittsburgh 22, Penn- 
ylvania; Irving F. Lyons, (B), 101 California Street, San Francisco, 
California; A. L. Reed, (A), 1030 Mercantile Bank Building, Dallas 1, 
Texas. 


Procedure 


William A. Disque, (A), Chairman, 1101-15th Street, N. W., Wash- 
ington 5, D. C.; Alonzo Bennett, (B), Vice-President, Federal Compress 
& Warehouse Company. P. O. Box 125, Memphis 1, Tennessee; Edwin 
A. Lueas, (A), 20th Floor, 117 South 17th Street, Philadelphia 3, 
Pennsylvania; Edwin H. Burgess, (A), Vice-President, Baltimore & 
Ohio Railroad, Baltimore, Maryland; Joseph C. Cooper, (A), Ass’t to 
Vice-President, Bethlehem Steel Company, Bethlehem, Pennsylvania; 
R. V. Craig, (B), G. T. M., Allied Mills, Board of Trade Building, 
Chicago 4, Illinois; Samuel Earnshaw, (A), American Trucking Asso- 
cations, Ine., 1424-16th Street, N. W., Washington 6, D. C.; Perry R. 
Moore, (A), 1100 First National Soo Line Building, Minneapolis, Minne- 
sta; R. E. Quirk, (A). Investment Building, Washington 5, D. C. 


SPECIAL COMMITTEES 


Advisory Committee on Examinations for Admission 
to Practice before the I. C. C. 


C. R. Hillyer, (A), Chairman, 135 South LaSalle Street, Chicago 3, 
Illinois; Nuel D. Belnap, (A), 135 South LaSalle Street, Chicago 3, 
Illinois; Robert H. Bierma,: (A), 652 Union Station, Chicago 6, Illinois; 
Wilmer A. Hill, (A), Transportation Building, Washington 6, D. C.; 
Erle J. Zoll, Jr., (A), 135 East 11th Place, Chicago 5, Illinois. 


To Cooperate with Regional Chapters 


Erle J. Zoll, Jr., (A), Chairman, 135 East 11th Place, Chicago 5, 
Illinois; Harry C. Ames, Jr., (A), Transportation Building, Washing- 
ton 6, D. C.; Arthur L. Winn, Jr., Investment Building, Washington 5, 
D.C. 


Practice before Regulatory Bodies of States & Federal Government 
and Unauthorized Practice of Law 


Erle J. Zoll, Jr., (A), Chairman, 135 East 11th Place, Chicago 5, 
Illinois; R. A. Ellison, (B), Neave Building, Cincinnati 2, Ohio; Prime 
F. Osborne, III, (A), Gulf, Mobile & Ohio Railroad, 104 St. Francis 
Street, Mobile 13, Alabama; George H. Shafer, (A), First National 
Bank Building, St. Paul, Minnesota; H. B. J. Weckstein, (A), 1060 
Broad Street, Newark 2, N. J. 
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Revision of Rules of Practice of I. C. C. 


Wilbur La Roe, Jr., (\), Chairman, Investment Building, Wasb- 
ington 5, D. C.; John R. Tarney, (A), 1001-15th Street, N. W., Wash- 
ington 5, D. C.; Warrer H. Wagner, (A), Investment Building, 
Washington 5, D. C. 





HEARINCS ON H. R. 2657 TO RESUME 


Congressman John Y.. Gwynne has announced that hearings wili 
be resumed on H. R. 2657 »n Monday, January 26, 1948. 

It is our understandi.g that representatives of the Public Account- 
ants will appear before the Committee on the 26th. 

On Wednesday, January 28th, Messrs. Harry C. Ames, R. Gran- 
ville Curry and Warren H. Wagner will appear before the Committee 
and state the position of the Association of I. C. C. Practitioners on this 
bill, which involves practice before the Federal Administrative Tribu- 
nals, including the Interstate Commerce Commission. 








Rail Transportation 


By A. Rea Wiuiams, ditor 
i: 


9 
FORMAL MATTERS 


Ex Parte No. 166. Increased Freizht Rates, 1947 


On December 30th the Interstate Commerce Commission issued 
and served its report on further hearing, adwpted December 29, 1947, 
and authorized the petitioning rail and water, carriers and freight for- 
warders to make effective until June 30, 194% substantial increases in 
their freight rates and charges on five days’ notice. The rates authorized 
will supersede the increases temporarily accorded October 6 last pending 
a full hearing upon the carriers’ proposals, which now has been held. 
A week was given to oral argument before the entire Commission, con- 
cluding December 20, based on the large record of testimony received at 
Chicago, Boston, Fort Worth, Montgomery, Ala., Salt Lake City, Los 
Angeles, Portland, Oreg., and Washington. 

The interim increases authorized on October 6 were in general 10 
pereent of the basic rates then in effect on all commodities except iron 
ore, coal, and coke, as to which specific amounts of increases were per- 
mitted. Altogether the interim increases, which became effective on 
October 13, amounted to about 8.9 percent of the freight rates in effect 
on the date of the interim decision. The present authorization enlarges 
the amount of the authorized general increase from 10 to 20 percent, 
and permits increases in the specific amounts on coal and coke, and iron 
ore. However, no increase is authorized on iron ore to the head of the 
Great Lakes, and the increase permitted on the ores and concentrates 
of aluminum, copper, lead, and zine, is the same as upon iron ore. No 
increase is permitted on protective services at the present time, as the 
proposal requires further study. 

The basis for the carriers’ request was to enable them to meet in- 
creased costs for wages and materials, and to give them net earnings to 
rag out the national transportation policy announced by Congress 
in 1940, 

As said by the Commission in its report, the testimony has taken 
a very wide seope, and besides dealing with the extent of relief to which 
the carriers were entitled, presents difficult problems as to the distri- 
bution of the increases to be made, both as between commodities and 
services and between the various rate districts and regions. There was 
general acquiescence in the conclusion among those appearing at the 
hearings that substantial increases should be made, but beyond that 
was sharp disagreement as to the aggregate amount of the increase allow- 
able, and as to how the burden of the increases should be applied to 
diverse commodities and regionally. 

The Commission announces its intention to proceed diligently with 
the examination of these issues. But the report says it is convinced 
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that there is need for immediate action permitting further substantial 
inereases, and that such action should be taken without awaiting com- 
plete study of the large record. Accordingly the Commission now 
authorizes the inereases to be made on short notice, and for a limited 
period. 

Approval of the increase of 20 percent in lieu of the previous 10 
percent was conditioned upon the offer the carriers made at the initial 
hearing, to apply the maximum amounts on increases shown in their peti- 
tion of September 5, 1947, as a basis for seeking authority to make rep- 
aration, when the stated maxima are less than the percentage method 
would make the increase. However, as to the ores and concentrates pre- 
viously mentioned, and corresponding products thereof, the somewhat 
greater maxima proposed on iron ore and on iron and steel articles, in 
the latest amendment to their petition, are to be observed. 

The Commission’s staff estimates the additional revenue on an 
annual basis, after adjustments and corrections, on the same volume of 
freight traffic handled in 1947, would be at the rate of $1,230,000,000 
over the rate basis in effect immediately prior to the first interim order, 
or on October 5, 1947, an over-all average of 17.5 percent. These in- 
creases are superimposed upon a rate structure on that date which re- 
flected increases authorized December 5, 1946, which the railroads 
estimated would yield approximately $1,200,000,000 on the 1947 freight 
traffic, or about 17.6 percent over the pre-existing rate basis. 

All members of the Commission concurred, with no dissents stated. 
The report indicates that the conclusions reached were concurred in 
generally by the four cooperating State Commissioners, Potter of Cali- 
fornia, Mason of Ohio, Knight of Louisiana, and Holmberg of Minnesota. 





Government Reparation Cases 


At the request of the Department of Justice the I. C. C. has post- 
poned until April 26, 1948 the hearing of four of the complaints filed 
by the Government to recover alleged overcharges on Government war 
freight shipments. The four cases assigned for hearing at that time 
are— 


Docket 29735—Transit Privileges on Export Freight; 
29746—Aluminum Alloy Landing Mats; 
”  29795—Policing of Export Rates (Pacific Coast Ports) 


9? 








Increased Express Rates 


In order entered December 16 in Ex Parte 163, the ICC has author- 
ized the Railway Express Agency to publish on statutory notice an 
inerease of ten per cent in the first class rates and charges as authorized 
by report and order entered September 23, 1947 and second class rates 
and charges made 75 per cent of such increased first class rates and 
charges. 
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In authorizing the said increases, the Commission makes no finding 
as to the reasonableness of, nor approves, the proposed increased rates 
which are subject to protest and possible suspension. Insofar as other 
increases sought are concerned, the Commission will assign them for 
hearing at such times and places as may be later fixed. 





Uniform System Of Accounts For Electric Railways 


Division 1 of the I. C. C. has issued an order, dated December 2, 
1947, proposing two amendments in the balance sheet accounts provisions 
of the Uniform System of Accounts for Electric Railways, issue of 1947, 
and has specified that objections thereto may be filed by any interested 
party prior to December 31, 1947. Unless otherwise ordered, after 
consideration of any filed objections the modifications are to become 
effective January 31, 1948. 





Western Railroads Pullman Increase 


The Interstate Commerce Commission has granted western railroads 
authority to inerease Pullman fares from 3.3 to 3.5 cents per mile. The 
increase will bring rates of western carriers up to those of eastern and 
southern roads which recently were granted similar increases. 

Tourist sleeper fares on the western roads were boosted from 2.75 
to 3 cents a mile. Round trip fares also went up from 2.75 to 2.925 
cents a mile in standard sleepers and from 2.7 to 3 cents a mile in tourist 
sleepers. 





LEGISLATION 


Senate Committee Refers Bills To Subcommittee 


Chairman White of the Senate Committee on Interstate and Foreign 
Commerce has appointed a subcommittee to consider the bills listed below. 
The members of the subcommittee are Senator Reed, Missouri, Chair- 
man, while the other members are Senator Hawkes, New Jersey, and 
Myers, Penna. 

S. 446—to require the I. C. C. to establish rules with respect to 
car service by common carriers by railroad. 

8. 571—to amend the Interstate Commerce Act in regard to the 
time limitations of actions which may be brought to recover under- 
charges and overcharges. 

S. 735—to amend Paragraph 15(a) of the Interstate Commerce Act. 

S. 935—to amend the Interstate Commerce Act. 

S. 1141—to amend the Transportation of Explosives Act. 

___$. 1194—to amend the Interstate Commerce Act with respect to the 
liability of common carriers by motor vehicle, water and freight for- 
warders for payment of damages to persons injured by them through 
violations of such Act. 
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S. 1635—to promote safety and health of employees engaged in 
baggage, mail or express train service. 
S. 1727—in regard to interterritorial rates. 





Railroad Proposals For Amendment Of Tax Laws 


Union Pacific Railroad General Counsel Joseph F. Mann, appearing 
for the AAR, presented to the Committee on Ways and Means of the 
House of Representatives on December 5 testimony in support of legis- 
lation which would permit railroads to relate land grant cutbacks and 
possible reparation awards to the Government back to the year when 
the revenue was taken into income. Mr. Mann told the Committee that 
this legislation is necessary in order to prevent the carriers from being 
compelled to pay taxes at wartime rates on paper profits not actually 
realized. 





MISCELLANEOUS 


Coal Price Control 


Acting Secretary of the Interior Osear L. Chapman, told the Senate- 
House Economic Committee on December 5 that the President should be 
given standby powers to ration and control the price of coal and oil to 
avert a possible national economic catastrophe. He urged the Congress 
to extend the government’s power to allocate transportation beyond 
its present death date, in February 1948, and to make immedate provision 
for funds for the government to gather data on coal and oil so that 
changing conditions may be foreseen. 





Railroad Maintenance Study—1947 


The I. C. C. has released a ‘‘Railroad Maintenance Study 1947” 
prepared by the Engineering Section of the Bureau of Valuation, based 
on its investigations and records. The summary shows that approxi- 
mately normal maintenance exists in all accounts, except track accounts 
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(Ties, rail, track material and ballast) in which, due to priority controls 
and labor shortages in war and postwar periods, deferred maintenance 
in the amount of $450,000,000 has currently accumulated. 

This study has not been examined or passed on by the Commission. 





ODT Permit 


General Permit ODT 18A, Revised-3A, respecting shipments of 
cotton, was issued December 17, 1947, at which time General Permit 
ODT 18A, Revised-3 was revoked. The new permit exempts any carload 
freight consisting of cotton between points in states other than Arizona 
or California, but prohibits the use of more than two ears for 50,000 
pound minimum carload shipments of flat cotton from points of origin 
in Arizona and California to compress points in those states. 





1. C. C. Change—Accident Reporting 


The Interstate Commerce Commission has issued an order dated 
December 19, 1947, effective January 1, 1948, modifying present require- 
ments respecting reporting of railway accidents. At the present time, 
the railroads are required to make a report of all accidents which do 
not involve casualties where the property damage amounts to more 
than $150.00. The revised regulation increases that amount to $250, 
including the expenses of clearing a wreck. This does not, however, 
include damage to or loss of freight or baggage, animals or property of 
non-carriers on or adjacent to rights of way. 





Amendment Of Freight And Overcharge Accounting Rules 


The Accounting Division of the AAR has issued the following notice 
with respect to the amendment of freight and overcharge accounting 
rules, effective January 1, 1948: 

“‘The General Committee of the A. A. R. Accounting Division, 
acting in conformity with the Rules of Order of the Division, has ap- 
proved, by letter ballot poll, a recent recommendation of the Committee 
on Freight Accounts to the effect that the mandatory rules prescribing 
the minimum ($5) for adjustments involving corrections and overcharge 
claims (Freight Rules 66, 67, 68, 150, 224 and 244, and Overcharge Rules 
93, 99, 101 and 103) be amended by the insertion of a note reading: 


The minimum shall be $3 on traffic originating or terminating on 
other than Class I carriers. 


“‘The General Committee also approved a further recommendation 
to the effect that the above revision be made effective and applicable as 
of January 1, 1948. 

“The note presently shown under Freight Rule 150 and Overcharge 
Rule 101 be the effect that ‘Some short lines have special agreements 
to cover the minimum for adjustment’ is canceled.’’ 
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Electric Railway Annual Reports 


Annual Report Form G, for use by electric railway companies in the 
filing of their annual reports for the year ending December 31, 1947, 
has been prescribed by Division 1 of the I. C. C. in an order dated 
November 24, 1947. 





STATISTICS 
Railroad Operating Revenues 


Based on advance reports from eighty-three Class I railroads, whose 
revenues represent 81.6 per cent of total operating revenues, the Asso- 
ciation of American Railroads has estimated that railroad operating 
revenues in November, 1947, increased 13 per cent above the same month 
in 1946. The estimate for November, 1947, covers only operating reven- 
ues and does not reflect rising trends since 1946 in operating expenses. 

Estimated freight revenue in November 1947 was greater than in 
November 1946 by 18 per cent, but estimated passenger revenues de- 
creased 13.5 per cent. 





Railroad Income 


Net railway operating income of Class I railroads in October this 
year was nearly $9,000,000 below that for the same month of 1946, 
according to reports filed by the carriers with the Bureau of Railway 
Economics of the Association of American Railroads. In October 1947, 
the net railway operating income amounted to $76,433,466 compared 
with $85,255,053 in the same month last year. 

Net railway operating income represents the amount left after the 
payment of operating expenses and taxes but before interest, rentals 
and other fixed charges are paid. 

For the month of October, Class I carriers had an estimated net 
income, after interest and rentals, of $48,000,000 compared with $58,000, 
000 in October, 1946. 

Net railway operating income of the Class I carriers for the first 
ten months of 1947, before interest and rentals, totaled $634,032,344 
compared with $451,952,306 in the same period of 1946. 

Net income, after interest and rentals, of the Class I railroads 
in the first ten months of 1947 is estimated at $364,000,000 compared 
with a net income of $162,000,000 in the corresponding period last year. 

Comparisons of railroad earnings for 1947 with those of 1946 should 
take into account the fact that the first six months of 1946 included a 
period of industrial disturbances, work stoppages and railroad wage 
increases, and railroad earnings were for that reason abnormally low. 





Railway Employment 


Class I railways, exclusive of switching and terminal companies, 
had 1,341,076 employees at the middle of November 1947, a decrease of 
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2.98 per cent compared with the middle of November, 1946, and a de- 
erease Of 1.32 per cent as compared with the middle of October 1947. 
Railway employment at the middle of November 1947 was 130.3 per cent 
of the 1935-1939 average. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended December 13 amount- 
ed to 854,159 cars. This was a decrease of 24,429 cars, or 2.8 per cent 
below the preceding week. 

Revenue freight loadings for the week of December 13 were an 
increase of 25,408 cars, or 3.1 per cent above the corresponding week 
in 1946 and 82,565 cars, or 10.7 per cent, above the corresponding week 
in 1945. 

Coal loading amounted to 199,070 cars, the highest week since that 
of January 11, 1947. Loading for the week of December 13 was an 
increase of 1,319 cars above the preceding week but 6,045 cars below 
the corresponding week in 1946. 





Steam Railway Accidents 


During the first ten months of 1947 there were 60 passengers killed 
and 3,512 passengers injured in train and train service accidents. This 
compares with 85 passengers killed and 3,774 passengers injured in such 
accidents during the first ten months of 1946. During the first ten 
months of 1947 there were 590 employees killed and 29,965 injured while 
on duty, as compared with 551 killed and 31,970 injured while on duty 
during the first ten months of 1946. 





Motor Transportation 


By Harry E. Boor, Editor 
Acting General Counsel, American Trucking Associations, Inc. 


Montana Taxes On Interstate Motor Carrier Upheld 


The United States Supreme Court has affirmed a decision of the 
Montana Supreme Court which upheld the Montana Board of Railroad 
Commissioners in a suit to require out-of-state motor carriers to pay a 
flat tax of $10.00 annually per vehicle, plus a quarterly tax of 14 of 1% 
of the gross operating revenue on business conducted within the state, 
with a minimum fee of $15.00 a year for each vehicle. 

The opinion of the Court was presented by Associate Justice Wiley 
B. Rutledge on the appeal of Aero Mayflower Transit Company in which 
it was contended that the state court ruling deprived the carrier of 
property without due process of law, denied it equal protection under 
the law, and violated the commerce clause of the Constitution. 

The Court‘ruled that the taxes were levied for the privilege of 
using the State highways instead of ‘‘on the privilege of doing interstate 
business.’’ The ‘‘gross revenue’’ fee is ‘‘technically conditioned on the 
receipt of such revenue on the operations within Montana’’ according 
to the Court’s ruling. ‘‘But, the flat minimum of $15.00 annually, 
which is all we have before us in the shape the case has taken for the 
purpose of decision here, has none of the alleged vices characteristic of 
gross income taxes heretofore held to vitiate such taxes laid by states 
on interstate commerce. And appellant has advanced no tenable basis 
in rebuttal of the legislative declaration that this tax too is exacted in 
consideration of the use of the state’s highways, i.e., for the privilege 
of using them, not for that of doing the interstate business.”’ 

Mr. Justice Rutledge, in continuing said: ‘‘The present taxes on 
their face are exacted ‘in consideration of the use of the highways of 
this state,’ that is, they are laid for the privilege of using those highways. 
And the aggregate amount of the two taxes taken together is less than 
similar taxes this Court has heretofore sustained.’’ 

The carrier had raised a question concerning the federal aid the 
State receives for the maintenance of highways to which the Court in 
a footnote stated: ‘‘It is immaterial that the state receives federal aid 
for state road construction, a fact upon which appellant places some 
emphasis.’’ The opinion asserted that motor carriers must share high- 
way costs. ‘‘Interstate traffic equally with intrastate may be required 
to pay a fair share of the cost and maintenance reasonably related to 
the use made of the highways.’’ 

In holding that the tax was not on the privilege of doing interstate 
business, the Court said: ‘‘ Appellant therefore confuses a tax ‘ass 
for a proper and .. . not objectionable in amount,’ Clark v. Poor, supra 
at 557, that is a tax affirmatively laid for the privilege of using the 
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state’s highways, with a tax not imposed on that privilege but upon 
some other such as the privilege of doing interstate business. Though 
necessarily related, in view of the nature of interstate motor traffic, the 
two privileges are not identical, and it is useless to confuse them or to 
confound a tax for the privilege of using the highways with one the 
proceeds of which are necessarily devoted to maintaining them. Whe- 
ther the proceeds of a tax are used or required to be used for highway 
maintenance ‘may be of significance,’ as the Court has said, ‘when the 
point is otherwise in doubt, to show that the fee is in fact laid for that 
purpose and is thus a charge for the privilege of using the highways. 
But where the manner of the levy, like that prescribed by the present 
statute, definitely identifies it as a fee charged for the grant of the 
privilege, it is immaterial whether the state places the fees collected 
in the pocket out of which it pays highway charges or in some other.’ ”’ 





1. C. C. Right To Question Salaries Raised In Modern Transfer Case 


At a hearing before I. C. C. Examiner W. R. Brennan, in a pro- 
ceeding brought by the Interstate Commerce Commission on its own 
motion to investigate the accounting and financial practices of Modern 
Transfer Company, Inc., of Allentown, Pennsylvania, the question of 
the right and the extent to which the I. C. C. may scrutinize the salaries 


of truck operator executives was brought out. 

The Commission, in its order assigning the case for hearing, charged 
the Company, with many irregularities, including the payment of ex- 
cessive salaries to officers, gifts to officers under the heading of operating 
expenses, leasing equipment from affiliated companies at excessive rentals, 
and otherwise incurring expenses exceeding those which would have 
been incurred by a carrier under honest, economical, and efficient man- 
agement. Attorneys for the carrier have asked for a dismissal of the 
complaint. 

The Commission alleges that the carriers accounting methods were 
“intended to mislead this Commission and others as to its true financial 
condition. ’’ 

The Commission’s case was substantiated by the Bureau of Motor 
Carriers’ special agent who investigated the carrier and by an account- 
ant assigned to District No. 3. The Commission witness testified that 
the President of the Company received a salary of $20,000.00 a year 
even though he appeared at the main office of the carrier only a few 
times a month and that he withdrew $4,000.00 in expenses without sup- 
porting vouchers, and that two expensive passenger cars were assigned 
to the President and garaged in his home town. They testified that 
Modern leased trailers from affiliated companies owned and controlled 
by the President; also that an irrevocable trust had been set up for 
the benefit of the President’s children. 

Under cross-examination, both witnesses admitted that they did 
not believe the President’s salary was excessive. The company’s at- 
torneys objected to the testimony on the grounds that the witnesses were 
not qualified and that the questions exceeded the scope of the inquiry. 

Briefs are to be filed in this case by February 2, 1948. 














300 I. C. C. PRACTITIONERS’ JOURNAL 





1. C. C. Proposes Rules Governing Handling Of C.O.D. Monies 


The Interstate Commerce Commission has instituted an inquiry 
into carrier handling of C.O.D. monies. A hearing to be conducted by 
Examiner J. J. Williams was scheduled to begin on January 13, but later 
was postponed to begin on February 17. 

The case, Ex Parte MC 42, will inquire into the carrier handling 
and remittance by delivering carriers of C.O.D. collections, commingling 
of C.0.D. monies with other funds, ete. 

The Commission has proposed rules which would require the re- 
mitting of C.0.D. monies within five days, require a $5,000.00 bond, pro- 
hibit the commingling of C.0.D. monies, require separate deposit ac- 
counts for C.0.D. collections and the establishment of shipping docu- 
ments which would definitely show the identity of consignors or desig- 
nated payees. 





Service Interruption Would Not Invalidate Carrier’s Certificate 


I. C. C. Examiner F. Roy Linn has recommended that past inter- 
ruption of common carrier service should not terminate the operating 
authority when there is a present willingness and an apparent ability 
to provide service upon reasonable request. 

The recommendation came as the result of a hearing held on a 
complaint by the Pacific Southwest Railroad Association, and three 
motor common carriers, against M. E. Holst Draying Company of 
Oakland, California, alleging that there had been a failure to provide 
service as authorized by the I. C. C. since April 19, 1941. At the hearing, 
it was developed that Holst Draying is authorized to haul machinery, 
equipment, materials, and supplies and pipe used in construction, over 
irregular routes from San Francisco and Oakland to points north of 
Santa Maria and Bakersfield. The defendant testified that he per- 
formed transportation services sporadically over a period of years, and 
since May 1945 has conducted a fuel and feed business, but maintained 
that he always has held himself in readiness to perform transportation 
of all commodities named in his certificate. The Examiner said that 
the defendant has purchased license plates for his single truck and 
maintains the prescribed insurance and tariff filings and has called on 
shippers which he served prior to 1943 or before the War in an un- 
availing quest for business. The Examiner said that the carrier’s serv- 
ices were suspended from about June, 1943 to May, 1945 without I. C. C. 
authority. 





1. C. C. Anti-Rebate Order Upheld By C. C. A. 


The United States Cireuit Court of Appeals for the Seventh Circuit, 
affirmed an injunction, issued in May by the U. S. District Court, pro- 
hibiting alleged rebating by twenty motor carriers to a terminal ware- 
house company with respect to certain free assembly and other services 
performed by the company on behalf of its tenants. 
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The case was brought against the North Pier Terminal Company, 
of Chicago, which, according to the I. C. C., had entered into written 
contracts with twenty motor common carriers under which the terminal 
company furnished two assembling stations in its building where its 
tenants could tender shipments for transportation by the carriers. The 
motor common carriers were joined in the injunction. 

It was further explained that the employees of North Pier gave the 
shipper tenants delivery receipts, in the form of bills of lading, signed 
by them in the names of the carriers, and arranged and assembled ship- 
ments according to the carrier that was to transport them. The em- 
ployees maintained custody of the shipments until motor carrier pick- 
ups were made, at which time the shipments were turned over to the 
carriers on the terminal building dock. For these services, the carriers 
paid the terminal company 4c per 100 pounds and although their 
tariffs provided for one pick-up and one delivery at an accessible place, 
the tariffs ‘‘did not contain any provisions for the performance of any 
assembling or inside services or for the payment of any shipper’s allow- 
ance. ”’ 

The injunction restrains the twenty defendant motor carriers from 
offering or giving ‘‘rebates’’ to North Pier Terminal Company, on the 
traffic involved, and from collecting or receiving a less or different com- 
pensation for transportation of property from tenants of the North Pier 
Company than the rates and charges specified in the tariffs. The in- 
junction also prohibits refunds or remittances to North Pier of any 
portion of the rates and charges, and the offering of privileges or facili- 
ties to the company or its tenants when such were not specified in the 
tariffs. The injunction, likewise, bars North Pier from charging or ac- 
cepting allowances. 





1. C. C. Discusses Principles Of Classification—Density Emphasized 
As Factor In Rating 


On the reconsideration of Investigation and Suspension Docket 
M-2404, the Incandescent Electric Lamps and Bulbs or Light and Bulky 
Articles case, Division 3 reaffirmed its earlier conclusion and added that 
aside from density, ‘‘value’’ is one of the most important classification 
factors from the standpoint of motor carriers. Further, in fixing the 
classification ratings on articles moving by motor common carrier, the 
“density’’ of the article must be accorded ‘‘more consideration’’ than 
has heretofore been the case, even though other shipping characteristics 
likewise must be given consideration. 

This particular case, involving relative light and bulky articles, 
embraces five other cases of the same nature, in which ratings sought 
to be made effective by the National Motor Freight Classification are in 
question. The Division, in its decision, rejected the motor carrier con- 
tention that ratings on all light and bulky articles be so arranged as to 
return revenues per unit of vehicle space occupied substantially equival- 
ent to all commodities, irrespective of density or value. The theory of 
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substantially equivalent revenue returns on all light and bulky articles 
was not followed in Furniture, 177 ICC 5, a precedent case, the Division 
pointed out, and a table of weights per cubic foot therein prescribed 
provides progressive increases in revenues as weight of articles increases. 
Division 3 said that in view of the evidence it is reasonable to assume 
that there must be some difference in over all transportation cost per 
cubic foot in favor of commodities of extremely light density, but they 
also said it is probable that commodities which could be rated solely on 
the basis of density are few and the conclusions reached in the general 
discussion of light and bulky articles should not be construed as ap- 
proval of ratings rigidly related to density. 

The new ruling is of importance in giving recognition to the Na- 
tional Classification Board’s contention that motor freight classifica- 
tions should be made definitely for motor carrier use rather than to 
reflect the historic railroad freight classification ratings. In its early 
report, the Division said: ‘‘Respondents’ major premise is that the 
railroad classification ratings, which were established in relation to the 
capacities of railroad cars, are wholly unsuited to the relatively limited 
capacities of the equipment presently operated by the motor carriers. . . 
We took cognizance of limitations upon the capacities of motor carrier 
equipment . . . and expressed the view that there is need for giving 
greater weight to the density of light and bulky articles in fixing classifi- 
eation ratings for motor carriers than had been the rule in fixing classi- 
fication ratings on freight moving by rail.’’ 

The Division refused the contention of the Price Administrator that 
in view of general maintenance of present classifications for nine years 
in all but one territory there should be a presumption of reasonableness 
in existing ratings by saying: ‘‘This argument overlooks the experi- 
ence of motor carriers over a period of years, in attempting to over- 
come inadequate ratings by exceptions ratings and various other de- 

i The carriers have been admonished by the Commission to 
establish reasonable ratings. We believe it inescapable that, in the light 
of the limited capacities of motor carrier equipment, as compared with 
the capacities of railroad freight cars, density merits more con- 
sideration.’’ 

The articles affected by the decision are not only light lamps or 
bulbs, but also airplane doors; rubber or fabric fuel or oil cells; luggage; 
hard fibre or pressed pulp hats or caps; carpet mill thread waste; paper, 
paperboard or compressed pulp tubes and cores; and paper excelsior. 
The Division found on all of these that the classification ratings were 
unjust and unreasonable. This conformed to their earlier decision ex- 
cept that increased ratings of hard fibre or pressed pulp had been held 
to be just and reasonable. The new decision found, in addition, that 
the proposed increased ratings on paper doilies and tissues and various 
other paper articles and on coin wrappers to be just and reasonable in 
conformity with the previous ruling. 
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1. C. C. Suspends Tariff Setting br Limitation For Filing Overcharge 
aims 


Division 2 of the Interstate Commerce Commission suspended Item 
365, Supplement No. 4 to Middlewest Motor Freight Bureau’s tariff 
MF-ICC No. 3, which was scheduled to become effective on December 24, 
1947. This suspended item bears the heading ‘‘Overcharge Claims’’ 
which reads: 


‘*As a condition precedent to recovery, overcharge claims must be 
filed in writing with the receiving or delivery carrier, or the car- 
rier on whose line the overcharge occurred within two years after 
delivery of the property (or in the case of export traffic, within two 
years after delivery at the port of export). 


‘‘Where overcharge claims are not filed in accordance with the 
foregoing provisions, no carrier here-under shall be liable, and such 
claim or claims will not be paid.’’ 


The National Industrial Traffic League, petitioned for the suspen- 
sion and the case will be known as I & S Docket No. M-2808. The sus- 
pension will run through July 20, 1948. It appears that the purpose 
of the rule was to find a means of establishing a substitute for a statute 
of limitation since there is no statute of limitation having national appli- 
cation to the motor carriers for filing overcharge claims. The only 
statutes of limitation currently in effect which would be applicable are 
those of the various states, and which vary from one to ten years. 

The Commission, in the case of Schou-Galls Company, Ltd., v. Inter- 
national Forwarding Company, No. 29395, through Division 2, in a 2 to 
1 decision, held that a freight forwarder may lawfully specify in any 
tariffs a time limitation for the filing of overcharge claims. In its 
decision, the Commission, by implication, covered motor carriers as 
well. The Commission did point out, however, that the upholding of 
the lawfulness of such a tariff rule did not constitute a bar to the right 
of a shipper to file suit in a state court where the state statute of limita- 
tion would apply. This case only applies to the filing of claims with the 
transportation agency. 





Water Transportation 


By Donatp Macteay, Editor 


Norfolk, Baltimore And Carolina Line Petition 


Norfolk, Baltimore and Carolina Line, applicant in Docket No. 
W-595, Sub 1, has petitioned for reconsideration of that part of the 
recent decision by Division 4 which denied it the right to operate tugs 
and barges in addition to its present self-propelled vessel service. 

The applicant, supported by the Richmond Chamber of Commerce, 
the State Port Authority of Virginia, the City of Richmond, and some 
twenty-five Richmond shippers, contends that the Division should have 
adopted the views expressed by Commissioner Mahaffie in his dissent, and 
found that the additional authority is justified by the substantial operat- 
ing economy which would result. Further, the applicant contends that 
the Division erred in its interpretation of the decision of the Supreme 
Court in the Seatrain Case, 329 U. S. 424, and that under that decision 
it is without authority to specify the type of vessels to be employed by 
a common earrier by water. 





G. B. Zigler Company Contract Carrier Application 


By its report and order in Docket No. W-75, the Commission, by 
Division 4, has denied the application of G. B. Zigler Company for 
authority to operate as a contract carrier in the transportation of com- 
modities generally by non-self-propelled vessels with the use of separate 
towing vessels, and has authorized continuance of operation by the ap- 
plicant only in the furnishing of non-self-propelled barges to persons 
other than carriers subject to the act, to be used by such persons in the 
transportation of their own property. 

The Division found the transportation operations of the applicant 
comparable to those shown in Upper Mississippi Towing Corporation, 
260 I. C. C. 292, the principal business of the carrier being transporta- 
tion of petroleum products in bulk, and its operations in subjeet trans- 
portation during the critical period in the determination of grandfather 
rights having been ‘‘inconsequential.’’ 





Coastal Waterways, Inc., Temporary Authority 


By its amended order in Docket No. W-972, the Commission, by 
Division 4, has broadened the temporary authority of Coastal Water- 
ways, Ine. to include operation of non-self-propelled vessels with the 
use of separate towing vessels, as well as the self-propelled vessel opera- 
tion originally authorized. In its request for such additional authority 
the applicant stated that it had found that the landing craft type of 
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vessel with which it had planned to provide the service could not be 
economically operated on the waters in question. 

The applicant intends to establish a common carrier service in the 
transportation of general commodities between Sanford and Jackson- 
ville, Florida, Brunswick, Georgia, and Baltimore, Maryland. 





New Water Carrier System Of Accounts 


The Commission, by Division 1, has issued an order requiring all 
earriers by water subject to the Interstate Commerce Act that also 
operate in foreign trade, to comply with the ‘‘Uniform System of Ac- 
counts for Maritime Carriers’’ effective January 1, 1948. 

The regulations prescribe classifications of carriers, those with aver- 
age annual operating revenues exceeding $500,000.00 being in Class A, 
and those having such revenues exceeding $100,000 but not over $500,- 
000 being in Class B. No uniform system is prescribed for carriers 
having revenues below $100,000. 





Suspension Of Refrigerated S. S. Line Service 


The Refrigerated Steamship Line, Inc. has presented to the Com- 
mission a memorandum in support of its suspension of service, contend- 
ing that it is left with no alternative in view of all-rail competitive 
rates, and must suspend until ‘‘a more stabilized condition is found to 
exist in the rate relationship between the all-rail route and the truck- 
boat route.’’ After describing recent increases in the cost of labor, 
maintenance, and material, it went on to say: 


The Refrigerated Steamship Line finds it difficult to fathom 
the consistency of the competitive rail-line policy of failing to in- 
crease their so-called boat-competitive rates (already approximately 
30 per cent below normal rates), to boat-competitive level while 
simultaneously making desperate appeal before the Interstate Com- 
merce Commission in Ex Parte 166 for substantial increases identi- 
fied as necessary to cover operating and maintenance costs. 


According to the memorandum, current charges via all-rail routes 
from Florida citrus fruit origins to New York and New England des- 
tinations are approximately 12 per cent lower than the charges via the 
truck-water routes. 





Carrier Sues To Recover State Taxes 


In what may prove to be a very interesting case on the question 
of taxable situs of the floating equipment of an interstate carrier by 
water, the American Barge Line Company has filed suit for refund of 
$4,500 of taxes paid in Louisiana. The company operates a common 
carrier service throughout a large part of the Mississippi River System. 
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It claims that its floating equipment is in Louisiana only temporarily, 
as a part of such interstate operations, and that a large part of its fleet 
has never been in that state. The carrier contends that its taxing situs 
is Wilmington, Delaware, and that the assessment by the Louisiana Tax 
Commission upon all of its floating equipment is invalid. 





Codification Of Shipping Laws 


A 345-page bill has been introduced in Congress as H. R. 4619, 
providing for revision, codification, and reenactment of title 46 of the 
United States Code. The purpose is to assemble under one title and 
appropriate headings the existing laws affecting the merchant marine. 

The bill contains a new proposed declaration of the ‘‘maritime 
policy of Congress’’, which would supplement and revise the policy 
declaration contained in the 1936 Merchant Marine Act, and which reads 
as follows: 


It is necessary for the national defense and security and for 
the proper growth and development of its foreign and domestic 
commerce that the United States shall have a merchant marine of 
the best equipped, safest, and most suitable types of vessels, con- 
structed in the United States and manned with a trained and ef- 
ficient citizen personnel sufficient to carry its domestic water-borne 
commerce and a substantial portion of its water-borne export and 
import foreign commerce and to provide shipping service on all 
routes essential to maintain the flow of such commerce at all times, 
and capable of serving as a naval or military auxiliary in time of 
war or national emergency, owned and operated privately under 
the United States flag by citizens of the United States. 


It shall be the policy of the United States to provide efficient 
American-owned facilities for ship-building and ship repair, mar- 
ine insurance, and other auxiliary services, and to do whatever may 
be necessary to develop and encourage the maintenance of such a 
merchant marine. 


In the disposition of vessels and shipping property, in the 
making of rules and regulations, and in the administration of the 
shipping laws, the Maritime Commission shall keep always in view 
this purpose and object as the primary end to be attained. 





Freight Forwarder Regulation 


By Gites Morrow 
General Counsel, Freight Forwarders Institute 


Pacific Coast Wholesalers’ Association—Investigation Of Status 
Commission Construes Exemption Provisions Of Part IV 


In a report on further hearing in Docket Ex Parte No. 160, the 
1. C. C., by Division 4, dated December 18, 1947, has reversed prior 
findings (264 I. C. C. 134) and held the operations of Pacific Coast 
Wholesalers’ Association, as presently conducted, to be those of a freight 
forwarder in interstate commerce. 

The investigation to determine the status of P. C. W. A., an organ- 
ization claiming exemption from part IV of the Act as an association of 
shippers within the meaning of Section 402(c) (1), was instituted by the 
Commission on December 6, 1944. In its prior report, dated November 
26, 1945, the Commission, by Division 4, found the respondent to be an 
association within the meaning of the Act and discontinued the pro- 
ceeding. The proceeding was reopened on July 19, 1946, and further 
hearings were held at Philadelphia, Cleveland, Chicago and Los Angeles. 

Testimony developed at the further hearings revealed that a num- 
ber of non-member consignors customarily use the services of the asso- 
ciation in making shipments to its members, and either prepay the 
freight charges or make allowances therefor. Where freight is allowed 
the consignee deducts the freight charges from the invoice price of 
the goods. After the cost to the association in assembling, consolidating, 
transporting, and distributing the freight is paid, plus certain fixed 
charges for maintenance of the association, the member companies are 
reimbursed for the ‘‘savings’’ effectuated, irrespective of whether the 
freight charges were borne by the non-member consignor or the member 
consignee. 

In its report of December 18th the Commission discusses the pro- 
visions of Section 402(c)(1) and its legislative background at some 
length. A number of cases are cited to support the principle that where 
goods are sold f.o.b. destination the seller-consignor is the principal 
for whom the transportation is performed. The report concludes that: 
“It follows, therefore, that the association is serving the consignor in 
such case rather than the consignee-member, and this is so whether the 
shipments move prepaid or collect.’’ 

The report also concludes that: ‘‘* * * the service performed by 
the association for nonmembers is not a nonprofit service but one per- 
formed for hire, and, being for hire, it is not within the protection of 
section 402(¢c)(1) of the act.’’ 

In dealing with the question of whether or not the association is 
a freight forwarder within the meaning of the definition contained in 
Section 402(a) (5) of the Act, the report states: ‘‘It is clear that the 
physical aspects of these operations conform with those of a freight 
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forwarder.’’ It goes on to say, however, that: ‘‘To characterize these 
operations as freight forwarder service it is necessary to find, in addi- 
tion, (1) that the service is held out to and performed for the genera] 
public and (2) that the association assumes responsibility for the trans- 
portation of such property from point of receipt to point of destination.” 
In dealing with the first question the report states: 


‘*Tt is insisted in respondents’ behalf that the association does 
not serve the general public. The association serves not only its 38 
members but also that part of the public from which those members 
purchase their supplies. (Citing Phillips Packing Co., Inc. Common 
Carrier Application, 260 I. C. C. 297, and Toussaint Contract Car- 
rier Application, 41 M. C. C. 459). While the shippers thus referred 
to are not all the public, it is to be remembered that no man serves 
all of the public. Terminal Taxicab v. Dist. of Col., 241 U. S. 252. 
In our opinion the facts stated warrant the conclusion that the 
association’s service is held out to and performed for the general 
public.”’ 


On the second question referred to above, the report states that: 


‘‘The association does not specifically assume responsibility for 
transportation of the property moving in its service. This fact does 
not, however, preclude a finding that such responsibility is assum- 
ed.’’ * * * * ‘‘Since the association’s service has been held out to 
and performed for the general public, it must be held to have as- 
sumed the burdens incident thereto, among which is responsibility 
to the shipper for the safe transportation of its property.’’ 


The report concludes as follows: 


“Tt follows that the association’s operations fall within the 
definition of a freight forwarder. The question whether its opera- 
tions are within the prohibition of section 411(b) of the act is not 
before us in this proceeding, and we express no view on that ques- 
tion. 


‘‘Upon consideration of the facts of record on further hearing, 
we find: 


‘*(1) That the association’s service in connection with ship- 
ments from non-member-consignors to member-consignees and their 
customers of goods sold on a f.o.b.-destination or delivered-price 
basis is not a service for the association’s members and is not per- 
formed on a nonprofit basis within the meaning of section 402(c¢) (1) 
of the act. 

**(2) That the operations of the association as described in 
finding 1 are those of a freight forwarder in interstate commerce 
within the meaning of section 402(a)(5) of the act, and that con- 
tinuance thereof without a permit is in violation of section 410(a) 
of the act and therefore unlawful. 
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‘*(3) That respondents Elmer J. Jensen, Jules H. Ernst, Percy 
T. Lyon, Ira C. Lambert, L. A. Lindroth, G. A. Olson, and Sol Smith, 
to the extent that they are parties to such unlawful operations, are 
likewise in violation of section 410(a) of the act. 

‘‘Respondents will be expected (a) to discontinue on or before 
March 4, 1948, the operations herein found to be unlawful, and 
(b) to notify the Commission on or before March 19, 1948 in writing 
under oath that such operations have been discontinued.’’ 





Further Increases Under Ex Parte 166 Applicable To Forwarders 


By conclusion No. 12 of the Commission’s report on further hearing 
in Ex Parte 166, dated December 29, 1947, freight forwarders were 
authorized to increase their rates by the amount authorized by the order. 
Freight forwarders were not, however, granted short notice, as in the 
ease of railroads. Upon application of petitioning forwarders, Special 
Permission FF No. 975, applicable to all freight forwarders, authorizing 
establishment of the increases on five days notice, was issued December 
31, 1947. 





Recent Court Decisions 
By Warren H. Wacner, Editor 


Montana flat tax and minimum charge for gross receipts tax for use of highways 
held constitutional. 


Aero Mayflower Transit Co. v. Board of R. R. Commissioners of Mon- 
tana. 


On December 8, 1947, in No. 39, the Supreme Court held not un- 
constitutional two taxes as applied to an interstate motor carrier op- 
erating within the State of Montana. One, a flat tax of $10 for each 
vehicle operated by the carrier over the highways of the state, payable 
before operations begin and annually thereafter, and the other, a quarter- 
ly fee of one-half of one per cent of the motor carrier’s ‘‘gross operat- 
ing revenue’’ but with a minimum annual fee of $15 per vehicle. Quot- 
ing at length from the opinion: 


Again we are asked to decide whether state taxes as applied to 
an interstate motor carrier run afoul of the commerce clause, Art. I, 
Section 8, of the Federal Constitution. 

Two distinct Montana levies are questioned. Both are imposed 
by that state’s motor carriers act, Rev. Codes Mont. (1935) See- 
tions 3847.1-3847.28.. One is a flat tax of $10 for each vehicle oper- 


ated by a motor carrier over the state’s highways, payable on issu- 
ance of a certificate or permit, which must be secured before opera- 
tions begin, and annually thereafter. Section 3847.16 (a). The 
other is a quarterly fee of one-half of one per cent of the motor car- 
rier’s ‘‘gross operating revenue,’’ but with a minimum annual fee 
of $15 per vehicle for Class C Carriers, in which group appellant 
falls. Section 3847.27. Each tax is declared expressly to be laid 
‘*in consideration of the use of the highways of this state’’ and to 
be ‘‘in addition to all other licenses, fees and taxes imposed upon 
motor vehicles in this state.’’ 

Appellant is a Kentucky corporation, with its principal offices 
in Indianapolis, Indiana. Its business is exclusively interstate. It 
consists in transporting household goods and office furniture from 
points in one state to destinations in another. Appellant does no 
intrastate business in Montana. The volume of its interstate busi- 
ness there is continuous and substantial, not merely casual or oc- 
easional. It holds a certificate of convenience and necessity issued 
by the Interstate Commerce Commission, pursuant to which its 
business in Montana and elsewhere is conducted. 

In 1935 appellant received a class C permit to operate over 
Montana highways, as required by state law. Until 1937, apparent- 
ly, it complied with Montana requirements, including the payment 
of registration and license plate fees for its vehicles operating in 
Montana and of the 5c per gallon tax on gasoline purchased there. 
However, in 1937 and thereafter appellant refused to pay the flat 
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$10 fee imposed by Section 3847.16 (a) and the $15 minimum 
‘*gross revenue’’ tax laid by Section 3847.27. In consequence, after 
hearing on order to show cause, the appellee board in 1939 re- 
voked the 1935 permit and brought this suit in a state court to 
enjoin appellant from further operations in Montana. 

On appeal the state supreme court held both taxes applicable 
to interstate as well as intrastate motor carriers and construed the 
term ‘‘gross operating revenue’’ in Section 3847.27 to mean ‘‘ gross 
revenue derived from operations in Montana.’’ It then sustained 
both taxes as against appellant’s constitutional objections, state and 
federal. Accordingly, it reversed the trial court’s judgment inso- 
far as the ‘‘gross revenue’’ tax had been held invalid, but affirmed 
the decision relating to the flat $10 tax. —Mont.—, 172 P. 2d 452. 

Moreover, since Montana has not demanded or sought to en- 
force payment by appellant of more than the flat $15 minimum fee 
for class C carriers under Sec. 3847.27, we limit our consideration 
of the so-called ‘‘gross revenue’’ tax to that fee. This too is in 
accordance with the state supreme court’s declaration: ‘‘ Even if it 
be admitted that the manner of arriving at a sound basis upon 
which the tax on gross revenue (should be calculated) is not pro- 
vided by the statute, a contention to which we do not agree, no 
difficulty would arise in putting into effect the minimum fee of 
$15.00 required for each company vehicle operated within the 
state.’’ Although the state court did not concede that the statute 
comprehended no workable or sound basis for calculating the tax 
above the minimum, we take this statement as a clear declaration 
that it would sustain the minimum charge even if for some reason 
the amount of the tax above the minimum would have to fall. 

With the issues thus narrowed, we have, in effect, two flat 
taxes, one for $10, the other for $15, payable annually upon: each 
vehicle operated on Montana highways in the course of appellant’s 
business, with each tax expressly declared to be in addition to all 
others and to be imposed ‘‘in consideration of the use of the high- 
ways of this state.’’ 

Neither exaction discriminates against interstate commerce. 
Each applies alike to local and interstate operations. Neither un- 
dertakes to tax traffic or movement taking place outside Montana 
or the gross returns from such movements or to use such returns as 
a measure of the amount of the tax. Both levies apply exclusively 
to operations wholly within the state or the proceeds of such opera- 
tions, although those operations are interstate in character. 

Moreover, it is not material to the validity of either tax that 
the state also imposes and collects the vehicle registration and license 
fee and the gallonage tax on gasoline purchased in Montana. The 
validity of those taxes neither is questioned nor well could be. 
Hendrick vs. Maryland. 235 U. S. 610; Aero Transit Co. vs. 
Georgia Commission, 295 U. 8S. 285; Sonneborn Bros. vs. Cureton, 
262 U.S. 506; Edelman vs. Boeing Air Transp., 289 U. S. 249. Nor 
does their exaction have any significant relationship to the imposi- 
tion of the taxes now in question. Dixie Ohio Co. vs. Comm’n., 306 





1. C. C. PRACTITIONERS’ JOURNAL 





U. 8. 72, 78; Interstate Busses Uorp. vs. Blodgett, 276 U. S. 245, 
251. They are imposed for distinct purposes and the proceeds, as 
appellant concedes, are devoted to different uses, namely, the polic- 
ing of motor traffic and the maintenance of the state’s highways. 

Concededly the proceeds of the two taxes presently involved 
are not allocated to those objects. Rather they now go into the 
state’s general fund, subject to appropriation for general state 
purposes. Indeed this fact, in appellant’s view, is the vice of the 
statute. But in that view appellant misconceives the nature and 
legal effect of the exactions. It is far too late to question that a 
state, consistently with the commerce clause, may lay upon motor 
vehicles engaged exclusively in interstate commerce, or upon those 
who own and so operate them, a fair and reasonable, nondiscrimi- 
natory tax as compensation for the use of its highways. Hendrick 
vs. Maryland, supra; Clark vs. Poor, 274 U. 8. 554; Aero Transit 
Co. vs. Georgia Comm’n., supra; Morf vs. Bingaman, 298 U. S. 407; 
Dixie Ohio Co. vs. Comm’n., supra; Clark vs. Paul Gray, Inc., 306 
U. S. 583; ef. S. C. Hwy. Dept. vs. Barnwell Bros., 303 U. S. 177. 
Moreover ‘‘common carriers for hire, who make the highways their 
place of business may properly be charged an extra tax for such 
use.’’ Clark vs. Poor, supra at 557. 

The present taxes on their face are exacted ‘‘in consideration 
of the use of the highways of this state,’’ that is, they are laid for 
the privilege of using those highways. And the aggregate amount 
of the two taxes taken together is less than the amount of similar 
taxes this Court has heretofore sustained. Cf. Dixie Ohio Co. vs. 
Comm’n., supra; Aero Transit Co. vs. Georgia Comm’n., supra. 
The state builds the highways and owns them. Motor carriers for 
hire, and particularly truckers of heavy goods, like appellant, make 
especially arduous, use of roadways, entailing wear and tear much 
beyond that resulting from general indiscriminate public use. Morf 
vs. Bingaman, supra at 411. Although the state may not discrimi- 
nate against or exclude such interstate traffic generally in the use 
of its highways, this does not mean that the state is required to 
furnish those facilities to it free of charge or indeed on equal terms 
with other traffic not inflicting similar destructive effects. Cf. 
Clark vs. Poor, supra; Morf. vs. Bingaman, supra at 411. Inter- 
state traffic equally with intrastate may be required to pay a fair 
share of the cost and maintenance reasonably related to the use 
made of the highways. 

This does not mean, as appellant seems to assume, that the pro- 
ceeds of all taxes levied for the privilege of using the highways 
must be allocated directly and exclusively to maintaining them. 
Clark vs. Poor, supra at 557; Morf. vs. Bingaman, supra at 412. 
That is true, although this Court has held invalid, as forbidden by 
the commerce clause, certain state taxes on interstate motor car- 
riers because laid ‘‘not as compensation for the use of the high- 
ways but for the privilege of doing the interstate bus business.” 
Interstate Transit, Inc. vs. Lindsey, 283 U. S. 183, 186; ef. Me- 
Carroll vs. Dixie Lines, 309 U. S. 176, 179. Those cases did not 
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hold that all state exactions for the privilege of using the state’s 
highways are valid only if their proceeds are required to go directly 
and exclusively for highway maintenance, policing and adminis- 
tration. Both before and after the Interstate Transit decision this 
Court has sustained state taxes expressly laid on the privilege of 
using the highways, as applied to interstate motor carriers, declar- 
ing in each instance that it is immaterial whether the proceeds are 
allocated to highway uses or others. Clark vs. Poor, supra at 557; 
Morf vs. Bingaman, supra at 412. 

Appellant therefore confuses a tax ‘‘assessed for a proper pur- 
pose and . .. not objectionable in amount,’’ Clark vs. Poor supra at 
557, that is, a tax affirmatively laid for the privilege of using the 
state’s highways, with a tax not imposed on that privilege but 
upon some other such as the privilege of doing the interstate busi- 
ness. Though necessarily related, in view of the nature of inter- 
state motor traffic, the two privileges are not identical, and it is 
useless to confuse them or to confound a tax for the privilege of 
using the highway with one the proceeds of which are necessarily 
devoted to maintaining them. Whether the proceeds of a tax are 
used or required to be used for highway maintenance ‘‘may be of 
significance,’’ as the Court has said, ‘‘when the point is otherwise 
in doubt, to show that the fee is in fact laid for that purpose and is 
thus a charge for the privilege of using the highways. Interstate 
Transit, Inc., vs. Lindsey, supra. But where the manner of the 
levy, like that prescribed by the present statute, definitely identifies 
it as a fee charged for the grant of the privilege, it is immaterial 
whether the state places the fees collected in the pocket out of which 
it pays highway maintenance charges or in some other.’’ Morf vs. 
Bingaman, supra at 412. 

The exactions in the present case fall clearly within the rule 
of Morf vs. Bingham and its predecessors in authority, and there- 
fore, like that case, outside the decisions in the Interstate Transit 
and like cases. Both taxes are levied ‘‘in consideration of the use 
of the highways of this state,’’ that is, as compensation for their 
use, and bear only on the privilege of using them, not on the privi- 
lege of doing the interstate business. Moreover, the fiat $10 fee 
laid by Sec. 3847.16 (a) is further identified as one on the privilege 
of use by the fact that ‘‘ unlike the general tax in Interstate Trans- 
it, Inc., vs. Lindsey, 283 U. S. 183, the levy of which was unrelated 
to the use of the highways, grant of the privilege of their use is 
by the present statute made conditional upon payment of the fee.’’ 
Morf vs. Bingaman, supra at 410. 

The minimum so-called ‘‘gross revenue’’ fee, on the other 
hand, is technically conditioned on the receipt of such revenue from 
the operations within Montana. But the flat minimum of $15 
anuually, which is all we have before us in the shape the case has 
taken for the purposes of decision here, has none of the alleged 
vices characteristic of gross income taxes heretofore held to vitiate 

‘such taxes laid by the states on interstate commerce. And ap- 
pellant has advanced no tenable basis in rebuttal of the legislative 
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declaration that this tax too is exacted in consideration of the use 
of the state’s highways, i. e., for the privilege of using them, not 
for that of doing the interstate business. Here as in Morf vs. Bing. 
aman, ‘‘there is ample support for a legislative determination that 
the peculiar character of this traffic involves a special type of use 
of the highways,’’ with enhanced wear, tear and hazards laying 
heavier burdens on the state for maintenance and policing than 
other types of traffic create. 298 U. 8. 407, 411. It is to compen- 
sate for these burdens that the taxes are imposed, and appellant 
has not sustained its burden, Clark vs. Paul Gray, Inc., supra at 
599, and authorities cited, of showing that the levies have no rea- 
sonable relation to that end. 

It is of no consequence that the state has seen fit to lay two 
exactions, substantially identical, rather than combine them into 
one, or that appellant pays other taxes which in fact are devoted 
to highway maintenance. For the state does not exceed its con- 
stitutional powers by imposing more than one form of tax. Inter- 
state Busses Corp. vs. Blodgett, supra; Dixie Ohio Co. vs. Comm’n., 
supra. And, as we have said, the aggregate amount of both taxes 
combined is less than that of taxes heretofore sustained. In view 
of these facts there is not even semblance of substance to ap- 
pellant’s contention that the taxes are excessive. 


Commission’s order applicable to terminal switching at smelting operations enjoined. 


Bingham and Garfield Ry. Co. v. United States 


On November 14, 1947, the statutory 3-judge District Court for the 
District of Utah enjoined the order of the Commission in the Ameri- 
ean Smelting & Refining Company and United States Smelting, Refining 
and Mining Company phases of Ex Parte 104-II, and remanded the pro- 
ceeding for further consideration by the Commission. (Civil Nos. 1324 
and 1325) No opinion was rendered. The following findings of fact 
and conclusions of law were made by the Court: 


Finpine Or Fact 


(1) The Commission based its order upon the defined premise that 
the line-haul rates in operation do not cover transportation services 
rendered by the Companies within the respective plants. 

(2) We find that upon such basis the order is contrary to law in 
that there is no evidence before the Commission which justified the find- 
ing that such rates were not compensatory to the transportation com- 
panies for the service so rendered. 

(3) That the sole evidence in the record which would justify a find- 
ing upon that point is to the contrary. 

(4) That in view of the decision of the Commission in Ex Parte 
No. 104 which has been ratified by the Supreme Court, there seems to 
be inaugurated a new policy in which the Commission may assume power 
to declare when and where transportation ends and plant service begins 
and require transportation companies to file separate tariffs for line- 
haul rates as distinguished from services rendered by the transportation 
companies within the respective plants. 
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(5) We find that the Commission has not presumed to exercise 
the authority which is intended to be conferred under Ex Parte 104 
in that the order made is not specifically based upon that authority. 


Conc.usions Or Law 


(1) We conclude as a matter of law that in the state of the present 
record there is no legal basis for the order issued by the Commission, 
and that the cases should be returned to the Commission for further 
proceedings upon the basis of evidence to be taken, or, otherwise, upon 
anew theory of its inherent power to require the transportation com- 
panies to fix separate and distinct tariffs covering so-called line-haul 
rates and plant service, such remand being justified by the recent hold- 
ing of the Supreme Court laid down in Securities & Exchange Com- 
mission vs. Chenery Corporation, .... U. S. ..... June 23, 1947, and that 
an order will accordingly be made remanding said cases to the Com- 
mission in accordance with the views herein expressed, and in the mean- 
time that a temporary enjoining order be issued restraining the Com- 
mission from placing its so-called order in force and effect until further 
order of this Court. 


Junge PHILLIPS, concurring: 


I join in the foregoing findings and in the disposition to be made of 
the cases, and desire to further indicate my views. 

The Commission found and determined that the ‘‘plant yard’’ at 
Garfield, the ‘‘hold tracks’’ at Murray, and the ‘‘flat yard’’ at Lead- 
ville constituted reasonable points for the delivery of cars of ore and 
receipt of empty cars at the smelters; and that line-haul outbound 
transportation begins and line-haul inbound transportation terminates 
at these points. 


I would find: 


(1) That such ‘‘plant yard’’, ‘‘hold tracks’’ and ‘‘flat yard’’ have 
the physical characteristics of terminal facilities and are actually used 
by the railroads as terminal facilities. 

(2) That the line-haul transportation properly includes one un- 
interrupted switch placement, or customary and reasonable terminal 
services not ‘‘in excess of that performed in simple switching or team- 
track delivery.’’ 

The challenged order is predicated on the finding that railroad com- 
panies ‘‘line-haul rates do not include compensation’’ for switching 
services beyond the points where the Commission found line-haul trans- 
portation begins and terminates, and that such switching services were 
performed without compensation in addition to the line-haul rates, and 
were therefore unlawful. 

The order requires the railroads to establish reasonable and com- 
pensatory charges for all switching services rendered beyond the points 
where it held the line-haul transportation begins and terminates. 
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I would further find: 


(1) That the only evidence in the record tends to support the factn- 
al conclusion that the tariffs include compensation for switching services 
beyond the points where the Commission found the line-haul transporta. 
tion begins and terminates, especially uninterrupted movements beyond 
such points. 

(2) That there is no evidence in the record to support a contrary 
factual conclusion. 

(3) That there is no evidence in the record to overcome the pre- 
sumption that the railroads are not performing services gratuitously and 
that the tariffs do include compensation for movements beyond the points 
where the Commission found line-haul transportation begins and termi- 
nates. 

(See Interstate Commerce Commission vs. Chicago, Burlington & 
Quincy Ry Co., 186 U. 8. 320). 

The order of the Commission does not require a segregation of 
charges for transportation to and from the points where the Commis- 
sion found line-haul transportation begins and terminates and charges 
made for switching services beyond such points. On the contrary, it 
finds that the tariffs only cover compensation for so-called line-haul 
transportation and leaves such tariffs undisturbed, and requires the 
railroads to file additional tariffs exacting separate and additional rea- 
sonable and compensatory charges for switching services. This would 
result in two charges for the same services. 

The question whether the Commission might require the railroad 
companies to file and publish new tariffs that provide separate and 
distinct charges for transportation services to and from the points 
where it found line-haul transportation begins and terminates, and 
additional and separate charges for switching services beyond those 
points, is not presented, and it is my view that we should not express 
any opinion with respect thereto. 

While for the reasons indicated I would hold the order illegal and 
permanently enjoin its enforcement, I will join in the order of remand. 


ORDER 


The above entitled causes having been presented to a Statutory 
3-Judge Court and having been presented by oral argument and briefs, 
and the court having filed its Findings of Fact and Conclusions of Law, 
it is hereby 


ORDERED : 


That said cases be remanded to the Interstate Commerce Commis- 
sion for such action as it, may find justifiable in the premises, and that 
in the meantime said Commission be temporarily enjoined from re- 
quiring its formal order to be carried into force and effect, until further 
order of this court. 
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Payment by motor carrier to terminal company for certain assembling and handling 
held unlawful. 


Interstate Commerce Commission v. North Pier Terminal Company 
(16 Law Week 2279). 


On November 19, 1947, the Cireuit Court of Appeals for the Seventh 
Cireuit held that motor carriers, which without making provisions there- 
for in tariff schedules, pay terminal company for services in assembling 
and handling freight of some of terminal company’s tenants, are rebating 
portion of rates in violation of Interstate Commerce Act although re- 
fund is not made to shipper. The account of this decision as reported in 
the Law Week reads as follows: 


The terminal company, in addition to providing a loading plat- 
form, has furnished the facility of a station, to which the tenants 
bring their outgoing freight upon carts furnished by the company. 
The company’s employees furnish bills of lading for the tenants 
in the trucker’s name and sort the shipments for the respective 
truckers. Not all the tenants in the building avail themselves of 
this service, and not all motor carriers handling freight from the 
building are parties to the agreement under which some of the 
motor carriers pay the terminal company 4c per hundred weight. 


[Text] ‘‘Were we approaching this problem as an original 
proposition, without prior reading of the statute and decisions, we 
would have strong inclination to approve of any voluntary ar- 
rangement whereby parties simplified and expedited shipments in 
an efficient manner, without seeming detriment to others, for we 
are unable to appreciate how a shipper actually benefits by the 
Terminal Company’s services, except for the availability of carts 
for carrying the merchandise to the ‘stations’ of the Terminal 
Company, and these carts seems to be available to all tenants. 

‘*A reading of the statute, however, in our judgment, makes 
mandatory an affirmance of the injunctional order. Sec. 217(a) re- 
quires a ‘filing with the Commission of tariffs showing all the rates 
* ** for * * * all services.’ True, it might be said the section com- 
prehends charges by, instead of payments by, the carriers. So we 
go on to See. 217(b) which provides that the carrier shall not re- 
ceive a ‘less or different compensation for transportation * * * be- 
tween the points enumerated in the tariff than the rates * * * speci- 
fied in the tariffs * * * and no such carrier shall refund or remit 
in any manner or by any device, directly or indirectly, or through 
any agent, or broker, or otherwise any portion of the rates * * * ’, 

‘“When Congress in the language just quoted went to such 
great lengths to cover all conceivable situations which a carrier’s 
ingenuity in solving situations might devise, we can not construe 
such language to require the rehate or refund to be to the one mak- 
ing the original payment—the shipper. Probably such rebate is 
usually in fact made to the shipper. Here it was not. If Congress 
had intended to limit proscribed rebates to shipper, it could easily 
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have so stated. Instead, it seemed bent on traveling in the other 
direction—away from narrowing restricted or condemned rebates.” 


See C. & D. Motor Delivery Co. v. U. S., 150 F. 2d 250, and 
Terminal Warehouse Company v. U. S., 31 F. 2d 951.) 

















Meetings of Regional Chapters 


District No. 1 Chatper 


Howard M. Waybright, President, 250 Stuart Street, Boston, Mass- 
achusetts. 


Baltimore Chapter 


Mr. W. F. King, Chairman, T. M., Baltimore Porcelain Steel Cor- 
poration, P. O. Box 928, Baltimore 3, Maryland. 

Members of the National Association are cordially invited to attend 
any of the regular dinners or meetings of the Baltimore Chapter. 


Chicago Chapter 


Lee J. Quasey, Chairman, Naticnal Live Stock Producers As- 
sociation, 139 North Clark Street, Chicago 2, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Clab 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


Wm. W. Anderson, Chairman, The Dorr Company, 824 Cooper 
Building, Denver 2, Colorado. 


District of Columbia Chapter 


Roland Rice, Ass’t Gen’] Counsel, Association of American Rail- 
roads, Transportation Building, Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D.C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Kenneth A. Moore, Chairman, G.T.M., Automobile Manufacturers 
Association, 320 New Center Building, Detroit 2, Michigan. 


Kansas City, Missouri, Chapter 
H. J. Goudelock, President, Executive Vice-President, Midwest Coai 
Traffic Bureau, 1004 Baltimore Avenue, Kanssa City 6, Missouri. 
Meets: Board of Directors Room, Kansas City Chamber of Com- 
merce. The meetings are to be held in the evening and are monthly. 





N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to mmbership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNat.) 


- 
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St. Louis, Missouri, Chapter 


George W. Holmes, Chairman, 20th Floor, Missouri Pacifi: Building, 
St. Louis 3, Missouri. 


Metropolitan New York Chapter 


Robert A. Cooke, Chairman, Manager, Traffic Department, American 
Newspaper Publishers Association, 370 Lexington Avenue, New York, 
N.Y 


Meets: (The date and place of meetings announced by notice). 
Ninth District Chapter 


L. E. Luth, President, Director of Traffic, National Battery Com- 
pany, £1201 First National Bank Building, St. Paul 1, Minnesota. 

Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A. 
Minneapolis, Minn. 


Philadelphia Chapter 


G. Lloyd Wilson, Chairman, 203 Logan Hall, University of Penn- 
sylvania, Philadelphia, Pennsylvania. 


Pittsburgh Chapter 


V. Henry McLean, Chairman, A.G.F.A., The Pennsylvania Railroad, 
810 Pennsylvania Station, Pittsburgh 22, Pennsylvania. 

Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


Marvin Handler, Chairman, 465 California Street, San Francisco, 
California. 

Meets: Commercial Club, San Francisco, California—last Monday 
of each month. 

A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. Information regarding 
time and place of meeting can be secured from J. H. Morrison, Secre- 
tary, Underhill 8700, or Marvin Handler, Chairman, Yukon 6-1414. 


Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angeles, 
California. 
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District No. 1 


The annual meeting of the District No. 1 Chapter was held at a 
luncheon at the Parker House, Boston, on November 24th. Commission- 
er Charles D. Mahaffie and Examiner Bertram Fuller were present at 
the luncheon, as well as several out-of-town visitors. 

Present officers of the Chapter were re-elected. 





Baltimore 


At the October 30th meeting of the Baltimore Chapter new officers 
were elected for the current year as follows: 


Chairman: W. F. King, T. M., Baltimore Porcelain Steel Corpn., P. O. 
Box 928, Baltimore 3, Maryland. 

Vice-Chairman: Levin J. Canter, Division T. M., Koppers Co., Ince., 
Bartlett Hayward Division, P. O. Box 298, Baltimore 3, Maryland. 

Executive Secretary: Edwin S. Howe, P. O. Box 1417, Baltimore 3, 
Maryland. 


Executive Committee 


Ollie W. Hubbard, P. O. Box 476, Baltimore 3, Maryland. 
Edward J. Derenthal, 5234 Benson Avenue, Baltimore 27, Maryland. 


Program Committee 


Charles J. Stinchomb, 334 St. Paul Street, Baltimore 2, Maryland. 
Joseph J. Kadans, 16 St. Paul Street, Baltimore 2, Maryland. 


Membership Committee 


Arthur M. Bastress, T. M., Maryland & Pennsylvania Railroad Company, 
135 West North Avenue, Baltimore 1, Maryland. 

William T. Bensley, Hq. 2d Army, Transportation Section, Baltimore 
Sub-section, 37 Commerce Street, Baltimore 2, Maryland. 


The regular monthly meeting of the Baltimore Chapter was held 
Thursday evening, November 20th in the Assembly Room of the Associa- 
tion of Commerce. 

Members present at the meeting discussed: ‘‘Private Carriers— 
Their Functions and Obligations Under the I. C. C. Act.’’ 

Some suggestions were made that there should be ‘‘A Commodity 
Clause for the Motor Carrier Act,’’ ‘‘Better Supervision and More Defi- 
nite Rules Covering the Leasing of Trucks to Shippers for Over the 
Road Hauling.’’ No change should be made which would prevent an 
industry to own and operate its own trucks: ‘‘Comparative Costs, 
Private Carrier v. Common and Contract Carrier.’’ 

The following cases were commented upon during the discussion: 
The Stickel Case, The Lenoir Chair Case, Schenley Distillers Case and 
the Jamestown Sterling Case. 
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Chicago 


Mr. Robert J. Bayer, Editor of The Traffic World spoke at the 
December meeting of the Chicago Chapter on ‘‘ Labor, Management, and 
Santa Claus.”’ 

Mr. Daniel P. Loomis, Executive Director, Association of Western 
Railways, spoke to the members present at the January luncheon meet- 
ing on ‘‘The Procedures of the Railway Labor Act.’’ 





Denver 


The Chairman of the Colorado Public Utilities Commission, Mr. 
Malcomb Erickson, was the guest speaker at the November luncheon of 
the Denver Chapter. His topic was ‘‘The Development and Co-Ordina- 
tion of All Modes of Transportation for This Present Age.’’ 

The Chapter has decided to establish a transportation library for 
the use of its members and students studying to take the examination 
to become admitted to practice before the Interstate Commerce Com- 
mission. 

Officers for the year were elected as follows: 


President: W. W. Anderson, T. M., Dorr Company, 1009—17th Street, 
Denver 2, Colorado. 


Vice-President: T. C. Taylor, G. T. M., Ideal Cement Company, 507 
Denver National Bank Building, Denver 2, Colorado. 


Secretary-Treasurer: F. H. Booth, Ass’t Mger., M. B. & E., Traffie, 
Denver & Rio Grande Western Railroad, 101 Rio Grande Building, 
Denver, Colorado. 


Executive Committee 


A. L. Vogl, Patterson Building, Denver, Colorado. 

Lowe P. Siddons, T. M., Holly Sugar Corporation, Colorado Springs, 
Colorado. 

Everett C. Funk, Rocky Mountaiz Motor Carriers Association, 627 
Denham Building, Denver, Colorado. 





District of Columbia 


The Role of the F.B.I. in Interstate Commerce was the subject 
chosen as the topic of an address before the meeting of the District of 
Columbia Chapter on December 16th by Mr. Carl E. Hennrich, Assist- 
ant Special Agent in charge of the Washington Field Office of the F.B.L 

Mr. Hennrich spoke on hi-jacking from motor trucks and stealing 
goods at terminals. 

Mr. Roland Rice, new Chairman of the Chapter, presided at the 
meeting. 
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Metropolitan New York 


Uncertainty of Administrative Law was the subject of an address 
by Mr. Charles E. Belsterling, at the November 18th meeting of the 
New York Chapter, which was held in the Traffic Club Rooms. 

New Officers were elected by the Chapter at its meeting on Decem- 
ber 17th: 


Chairman: Robert A. Cooke, Manager, Traffic Department, American 
Newspaper Publishers Association, 370 Lexington Avenue, New 
York City. 


Vice-Chairman: Eric E. Ebert, 114 Branford Place, Newark, N. J. 


Secretary-Treasurer: Charles H. Trayford, Mural Trucking Service, 
60 Lewis Street, New York City. 


Executive Committee 


A. C. Welsh, Chamber of Commerce, 26 Court Street, Brooklyn, N. Y. 

Ellen Watterston, 242 Carmita Avenue, Rutherford, N. J. 

George Leeds, G. T. M., Whisenant Transfer Co., Inc., 417 East 37th 
Street, New York City. 

William Settgas, American Paper & Pulp Association, 122 East 42nd 
Street, New York City. 


Mr. V. A. Gould, a member of the staff of the Interstate Commerce 
Commission’s staff, spoke on ‘‘ Enforcement’’. 





Ninth District Chapter 


At the December 16th meeting of the Ninth District Chapter the 
Report of the Legislative Committee of the Chapter on the Rules of the 
Minnesota Railroad & Warehouse Commission was discussed. The de- 
tailed report of the Legislative Committee of the Chapter appears else- 
where in this issue of the JourNAL and deals with the subject of prac- 
tice before the Commission by non-lawyers. 

Through the courtesy of the Minnesota Mining and Manufacturing 
Company, Chapter members witnessed the operation of a magnetic tape 
recorder and each one present recorded his voice. The recording was 
played back after the business session was finished. 





Pittsburgh 


Mr. Anthony G. Allison, Vice-President, Transportation Association 
of America, was the guest speaker at the November 24th meeting of 
the Pittsburgh Chapter. Mr. Allison spoke on: ‘‘The Cooperative Pro- 
ject on National Transportation Policy.’’ 





Harry E. Boot, (A), Acting General 
Counsel, American Trucking Associa- 
tions, Inc., 1424 - 16th Street, N. W., 
Washington 6, D. tee 

Clifford C. Brown, T M. (B) Hardwood 
Trucking, Inc., 2459 South Ashland 
Ave., Chicago 8, Illinois. 

Dallas L. Cook, Transp. Dir., (B) Den- 
ver Chamber of Commerce, 1726 
Champa Street, Denver 2, Colorado. 

Frank M. Cushman, (B) 258 West 22nd 
Street, New York Il, N. Y. 

Arnold J. Fossum, Ay + M., (B) Hub- 


bard Milling Company, "308 North 
Front Street, Mankato, Minnesota. 


Maurice H. Frumes, Sr. Rate Clerk, (B) 
Kraft Foods Co., 500 Peshtigo Court, 
Chicago 11, Illinois. 

Jerome G. Greenspan, Esq., (A) 115 
William Street, New York 7, New 
York. ; 

George F. Harrington, Traf. Supvr., (B) 
The B. F. Goodrich Co., 333 West 
Lake Street, Chicago 6, Illinois. 

William A. Head, T. M. (B) Frankford 
Arsenal, Philadelphia 37, Pennsylvania. 

W. H. Jack, Esq., (A) 2018 Republic 
Bank Building, Dallas 1, Texas. 

Edward L. Keating, Chief Clerk, (B) 
Traffic Department, The New Jersey 
Zinc Company, 160 Front Street, New 
York 7, New York. 

Raymond Krebill, Esq., (A) 333 Balti- 
more Avenue, Takoma Park 12, Mary- 


land. 

Alfred J. Luhks, Supvr. of Traf., (B) 
Elevator Division, Westinghouse Elec- 
tric Corporation, 150 — Avenue, 
Jersey City 4, New Jersey. 

John E. McCullough, Eos, (A) 1025 
Frisco Building, St. Louis 1, Missouri. 

Edward L. Mark, Ass’'t to T. M., (B 
The Budd Company, Red Lion & Ver- 
ree Roads, Philadelphia 15, Pennsyl- 
vania. 

A. Solomon Menter, Esquire (A) 523 
Loew Building, Syracuse 2, New York. 


List of New Members * 


Everett G. Minor, Vice-Pres’t, (B) Wes- 
tern Trucking Company, Inc., 1535 
North Seventh Street, St. Louis 6, 
Missouri. 

Douglas L. Orme, (B) Vice-President, 
Traffic, Cosden Petroleum Corpora- 
tion, Box 1311, Big Spring, Texas. 

Robert V. Peabody, T. M., (B) Spencer 
Kellogg & Sons, Inc., 98 Delaware 
Avenue, Buffalo 5, New York. 

Clemens A. Poelker, Jr., (B) 404 Mer- 
chants Exchange Building, St. Louis 2, 
Missouri. 

Wade M. Richards, Commerce Expert, 
(B) Traffic Department, Illinois Cen- 
tral Railroad, 135 East IIth Place, 
Chicago 5, Illinois. 

Albert B. Rosenbaum, Esq., (A) 1424— 
+e Street, N. W., Washington 6, 


James J. Rowan, T. M., (B) Calhoun 
Trucking Company, 3322 East Tilton 
Street, Philadelphia 34, Pennsylvania. 

Stuart P. Smith, T. M., (B) Jefferson 
Chemical Company, Inc., Rocke- 
feller Plaza, New York 20, New York. 

Louis S. Sternberg, Traf. Repr., (B) 
Continental Oil Company, 1300 Fidel- 
ity Bldg., 911 Walnut Street, Kansas 
City 6, Missouri. 

Joseph Z. Sudow, (A) 529 First National 
Bank Building, Peoria 3, Illinois. 

Sidney Szerlip, (A) 5114 Fourth Avenue, 
Brooklyn 20, New York. 

F. Russell White, T. M., (B) Aetna Ply- 
wood & Veneer Company, 1731 Elston 
Avenue, Chicago 22, Illinois. 

Edward A. Witte, (B) Supervisor— 
Traffic Department, Kraft Foods Com- 
dp 500 Peshtigo Court, Chicago %, 

inois. 


Charles F. Zak, G. T. M., (B) Beatrice 
Foods Co., 1526 South State Street, 
Chicago 5, Illinois. 


REINSTATED TO MEMBERSHIP—1947-48 


T. M. Bierdeman, (A) 
Building, St. Louis 1, 


1398 Arcade 
Missouri. 


* Elected to membership December, 1947, and January, 1948. 
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George F. Dyche, (A) Mudge, Stern, 
Williams & Tucker, 40 Wall Street, 
New York 5, New York. 
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